


CASES DETERMINED 
IN 


TED SUPREME COURT OF ALABAMA, 


June Term, 1882. 


EDWARDS and BONNER versus BENHAM & CO. 


1, E and B having, by a joint letter, authorised a factor to purchase goods, ac- 
cording to a stated contract, and the purchase being accordingly made ; held, 
that E and B were directly liable to the vendorof the goods for the purchase 


money. 

2. Where A joined B ina letter, ordering the purchase of goods; the fact that 
the goods were used by B, isno ground of discharge to A—it appearing that 
the purchase was made on their joint credit. 


This wasan action of assumpsit in Monroe Circuit 
court, brought against the plaintiffs in error to reco- 
ver the value of certain medicines. The articles had 
been purchased by Robinson, the agent of the defend- 
ants in the action, in conformity with a letter of the 
latter, requesting the same. The letter, required the 
purchase to be made on a particular credit ; and it 
was accordingly made of the defendants in error. 

It was insisted, on the trial below, that there could 
be no recovery had by the plaintiffs below—for that 
there was no privity between the defendants and the 
plaintiffs, and they moved the court to exclude the 
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letter, ordering the goods, because that was authority 
to Robinson; but the court admitted the letter to be 
read in evidence—which was excepted to. 

‘Bonner, one of the defendants, also resisted a reco- 
very against himself, alleging that the medicines were 
for the use of Edwards alone: but the jury gave the 
plaintiffs a verdict, to reverse which a writ of error 
was taken to this court. 


Sarrotp, J——The plaintiffs in error as defend- 
ants in the court below, were declared against in as- 
sumpsit for medicines sold and delivered to them by 
the then plaintiffs, H. P. Benham & Co. 

Issue having been joined between the parties on 
non-assumpsit, a trial was had, when, as appears from 
a bill of exceptions, the only evidence introduced was 
a letter signed by said Edwards and Bonner jointly, 
dated May, 1825, directed to Gurdon Robinson, re- 
questing him to purchase of an apothecary a quanti- 
ty of medicine therein described, on acredit until the 
25th December then next: it was also stated in the 
letter “ that for further security of the amount you 
will find Dr. John Bonner’s signature.” 

From the bill of exceptions it further appears that 
the defendants admitted the receipt of the medicines; 
and the only question made on the trial, was, wheth- 
er the then defendants were liable to pay the price of 
the medicines to Benham & Co. or to Gurdon Robin- 
son. This question was raised and decided in no 
other way than by a motion to exclude the letter from 
the jury, on the objection as to liability, and by the 
motion being overruled by the court. 

Verdict and judgment having been rendered in fa- 
vor of Benham & Co. for the amount of their ac- 
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count, and error prosecuted, the following causes are 
now assigned. 

1. That the Circuit court refused to exclude the 
letier from the jury. 

2. No evidence was disclosed, sufficient to charge 
the security, John Bonner. 

From the bill of exceptions, it may be safely in- 
ferred, that Benham & Co. having been in possession 
of the letter, offered it in evidence ; the recordsshews 
also, that an account of the articles, in favor of Ben- 
ham & Co. as the creditors, the receipt of which was 
admitted, was appended to the writ, as the cause of 
action. Hence the presumption is, that they were 
legally entitled to this evidence of the demand ; and 
the admission of the receipt of the medicines, 
must be understood to have been an acknowledgment 
that the articles contained in the account, as having 
been purchased of Benham & Co. for the use of Ed- 
wards and Bonner, or the former alone, on their joint 
credit, were so purchased by Robinson, as the agent 
or factor of him or them for whom the purchase was 
made. 

It is true, that at the foot of the account, as append- 
ed to the writ, Edwards alone appears to have signed 
an acknowledgment, that the same was correct. Ed- 
wards and Bonner not having been partners, admis- 
sion of one was not legal evidence against the other. 
But on this point it does not appear that any ques- 
tion was raised on the trial, or that the Circuit Judge 
expresses any opinion respecting it. ‘The same may 
be said relative to the signatures to the letter mention- 
ed. Nosuch objections having been made, they 
must be presumed to have been waived. 
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The letter contained, in substance, an authority 
and request to Robinson, to purchase the medicinas 
in the town of his residence, on the most reasonable 
terms, and on a credit—in other words, of such per- 
sons as would furnish them on the best terms, on the 
credit of the writers of the letter. The purchase 
having been thus made by Robinson, in the name of 
Edwards and Bonner, as their agent or factor, the le- 
gal effect is the same as if made by them in person. 
Nor can the promise be viewed, even in reference to 
Bonner, as a promise to pay the debt of another ; for 
though the medicine may have been intended for Ed- 
wards alone, the purchase was authorised, and in fact 
made, on their joint credit as original debtors. 

The result of these views, is, that there was no 
error in refusing to exclude the letter from the jury; 
nor in any opinion of the court as respects the joint 
liability of the original defendants— consequently, the 
judgment must be affirmed. 
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McMAHAN tersus ARMSTRONG. 


1.A defendant to an action for malicious prosecution, has a right to show, ‘(as 
proof of probable cause,) what evidence was given, on the prosecution, even 
though such evidence was given by himself alone. 


Armstrong commenced an action for malicious pro- 
secution, against McMahan, in Lawrence Circuit 
court. The prosecution alleged to have been mali- 
cious, was upon a charge of perjury. The defendant 
was committed by the examining magistrate, but was 
afterwards discharged on a writ of habeas corpus. 

A bill of exceptions, sealed in the cause, presented 


the question to this court, whether the court below - 


erred in rejecting testimony, offered as proof of pro- 
bable cause, by the defendant below, of the evidence 
which had been given on the prosecution. It appear- 
ed that the only testimony given on the commitment 
of the deferidant in error, was that of the plaintiff in 
error ; and on that ground, the court rejected evidence 
of its character. 


Goldthwaite and Ormond, for plaintiff—Eis and 
Hopkins, contra. 


Taytor. J.—This was an action for a malicious 
prosecution. It appears, a warrant was issued by a 
justice of the peace, at the instance of the plaintiff in 
error, against the defendant, charging the offence of 
perjury ; that the defendant was arrested, and brought 
before the justice £-r examination, when the prosecu- 
tor, and he alone. was sworn asa witness. After the 
examination, the defendant was committed to jail by 
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the justice. Subsequently, he was brought before 
the judge of the county court, by writ of habeas cor- 
pus, and discharged. Here the prosecution termina- 
ted. 

A bill of exceptions was tendered to, -and signed 
by the judge who presided below, which is in the 
words following : ‘‘ the defendant offered to prove by 
other witnesses, what he, as the prosecutor, and only 
witness, swore to before the examining magistrate ; but 
the court refused to admit such testimony ; to which 
opinion of the court, rejecting such evidence, the de- 
fendant excepts,” &c. 

This courtis to determine whether the opinion ex- 
cepted to, is erroneous or not. Were the question of 
the admissibilty of the defendant’s testimony, in ca- 
ses of this kind, a new one, or did the decisions which 
have been made upon it, appear unreasonable, it 
would be proper for us to sustain ourselves, by giv- 
ing at length, the reasons which have brought us to 
the conclusion to which we have come. But as fre- 
quent and uniform decisions on the question have 
been made in England and the United Stares, and 
we are satisfied of their correctness, it is only neces- 
sary to refer to the law, as it is thus established, in a 
succinct manner. 

Buller, in his Nist Prius, 14, gives the doctrine in 
these words: “It is advisable for the defendant to 
give proof of a probable cause, if he be capable of do- 
ing it; and for this purpose, proof of the evidence 
given by the defendant, on the indictment, is good.” 

In the case of Guerrant v. Tinder,, which was the 
same kind of action—Judge Roane says, “ the plain- 
tiff in this case, having given evidence at the trial, of 
certain conversations of the defendants, relative to the 
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facts whereon the prosecution for felony. was founded, 


re 
1. with the view to impute malice to them, it was coms < 
2. petent for theni for the purpose of obviating that'im- 


putation, to show as well what they actually swore 
d before the magistrate, as the manner and circumstans 
ces thereof. This is emphatically the opinion of the 


1€ 

vy court, because, regularly, in an action for a malicious 
ly prosecution, the plaintiff ought himself to give evi- 
at dence of what was sworn on the trial.” 


h In the case of Afoody vs. Pendor,’ the same doc- aii 
; a 
trine is maintained. In fact the authoritics are un-N. c. Rep. 


" broken on the subject, not even a dictum can be pro- 
x duced tothe contrary. Were a different decision to 
of be made, it would discourage prosecutions to an alarm- 
< ing extent. Numerous are ihe cases in which there 
h is no witness but the prosecutor, and in which there 
it is no conviction, though the evidence plainly shows 
y probable cause for the prosecution. If this evidence 
‘ is to be withheld from the jury on_a trial for malici- 
a) ous prosecution, dangerous would be the situation of 
i such a prosecutor, and great the temerity of a man 
d who would risque being placed in it. 
" It is objecte 4. however, by the counsel for defend- 
" ant in error, that it does not appear but that the mat- 
ter sworn to before the justice, was in writing, nor 
. but that it was intended to prove the substance of 
what was sworn to, instead of the language used. 
t If there was any thing before the court to show 
: that there was higher evidence of what was offered 
’ to’ be proved orally, the billof exceptions should have 
. stated it; as it does not, we must believe the coun- 
sel did not so far depart from their duty as to omit 
f that which was so material; and it. would be, if pos- 


sible, a still more forced inference to suppose it was 
vol. 2 20 
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intended to make the proof offered, in an illegal man- 
ner. 

It is also insisted that to authorise the introduction 
of the proposed testimony, the court should have 
been informed of what the defendant did swear to 
before the justice, that the competency of the evi- 
dence should have appeared; and that the testimony 
was probably not received because this was not done. 

The court was informed that the defendant wished 
to prove what he had sworn before the justice, in or- 
der toshow probable cause, or the absence of malice. 
It has rightfully been replied by the counsel for the 
plaintiff in error, that he had a right to do this, no 
matter what that testimony might have been. It was 
an after inquiry what effect the evidence should have 
upon the verdict of a jury. Unless the prosecution 
had been influenced by malice, accompanied with the 
want of probable cause, there could be no recovery. 
It is difficult to conceive of any testimony which he 
could have given before the justice, which would be 
of a nature to exclude it from the jury on the trial of 


‘this suit below: it must have tended either to prove 


or disprove the malicious intention. 

It is perfectly apparent, either to a superficial or 
close observer, that the opinion of the court below 
was, that evidenceof what the defendant swore in the 
prosecution, was incompetent. That the manner in 


‘which that evidence was proposed to be proved, or its 


particular nature, had no influence upon the decision; 
but it was the source from which it emanated, that 
was thought to vitiate it. 

‘As regards the court before which the prosecutor 
was sworn, it can make no difference. The justice, 
in this instance, formed an examining court, the cause 
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was never before a higher tribunal, and it is the pro- 
secution before the justice, which is alleged in the 
declaration, to have been malicious, and without pro- 
bable cause. It follows necessarily that if the tes- 
timony of a defendant, given ina court of record up- 
on a trial there, would be competent, the testimony 
given before the examining justice, in this case, was 
equally so. 

The nature of the offence charged to have been 
committed, can make no difference. It is not the 
guilt of the prosecuted, but the intention of the pro- 
secutor, which is the subject of examination in this 
action. 

It follows that the court below erred: the judg- 
ment is therefore reversed, and the.cause remanded. 


M’RAE versus BUCK, et al. 


1. Chancery will not lend its aid to disturb an award, where the party making 
the application, has paid the amount awarded against him; and acquiesced in 
the award, for a period of five or six years. 


In error from Tuskaloosa Circuit court. 

This suit was instituted on the chancery side of 
Tuskaloosa Circuit court, by McRae, to review a set- 
tlement of accounts, once existing between himself 
and the defendants in error, as joint owners of a 
barge. . The matters of difference had been, some 
six years before the filing of thie bill, submitted to 
arbitrators, who had made an award. The complain- 
ant alleged, as a ground for the relief of chancery, 
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that the arbitrators had committed a mistake as to 
the law of the case, by which an injury had ensued. 
The chancellor dismissed the bill, and from his de- 
cision the complainant brought the case before this 
court. 


Taytor, J.—From the view which I take of this 
case, I consider it wholly unnecessary to enter into 


-a general investigation of the merits. 


The bill, which was filed 15th September, 1826, 
states, that in 1820, complainant and defendauts were 
part owners of the barge Mary, of which complain- 
ant was the master; that differences arose between 
them, which were, late in that year, referrred to ar- 
bitrators; that an award was made, by which com- 
plainant was greatly injured, from a mistake of law 
made by the arbitrators ; that complainant had freight- 
ed on said boat, goods, &c., for one Merritt, of Mo- 
bile, the freight of which amounted to upwards of 
five hundred dollars; that he took the note of Mer- 
ritt for this freight, which would have been paid, 
but defendants gave Merritt notice notto pay it; that 
soon after, Merritt was burnt out and failed; that he 
endorsed the note to a mercantile firm in Tuscaloosa, 
which was indebted to Merritt, with the intention of 
securing the debt; but it was to be returned, if that 
object could not be effected’; that it could not be ef- 
fected, and the note was returned; that this note was 
submitted to the arbitrators, with the endorsement on 


‘it; that the arbitrators rejected it in their delibera- 


tions, under the mistaken opinion that, in law, the 
endorsement vested the entire interest in the note in 
the Tuskaloosa firm, and they were not authorised to 


notice it; that an award was thus rendered against 
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complainant, which he had’ paid; that, although so 
long a time had elapsed, from the date of the award 
before filing of the bill, yet he had never submitted 
to it, but had, all this time, been urging the defend- 
ants to do him justice, without a suit. 

The bill was dismissed in the Circuit court for 
want of equity, on the ground, that the legal mis— 
take of the arbitrators did not appear on the face of 
the award, but was proved by evidence aekunde. 

The doctrine which prevails in the courts of Vir- 
ginia certainly is, that no award will be set aside, for 
any mistake which does not appear on the face of it; 


by an application either to law or chancery. In 


some other states, and in England, the mistake must 
appear on the face of the award, to authorise a court 
of law to vacate it; but a court of chancery will re- 
ceive extrinsic evidence.” 


a3 East, 18 


: : P : bi Stewart, 
I do not conceive, that either the case of McJimsey 244: 


vs. l'raverse, or Goodnin vs. Yarbrough,‘ decided by 
this court, have any material bearing on this case. 

It is certainly the doctrine in England, and several 
of the states of this union, that if it appear the ar- 
bitrators intended to decide according to law, and 
mistook the law, a court of chancery will interpose 
to set aside the award, although this fact is proved 
by other evidence than the award itself; and the 
reason given is, that the award is not such an one-as 
the arbitrators thought it to be. I am far from being 
prepared to say that I would not sustain this doctrine. 

But there are other objections to the bill, which I 
think, should prevent us from disturbing the decree 
which has been made below. 

The bill states that the complainant has paid the 
sum awarded against him, and it appears that almost 


lidem, 152 
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six years had elapsed from the time the award was 
made before the bill was filed. The complainant 
does not pretend to account fur these facts, which, 
without explanation, go irresistably to show an affirm- 
ance of the award. It is true he states in the bill 
that he had always intended to resist the award, and 
had been waiting in the hope that the defendan‘s 
would do him justice, and from the evidence it would 
seem that he had notactually paidany thing, the de- 
fendants having been in debt for freight to the full 
amount awarded in their favor on account of the pro- 
fits of the barge. But the complainant can not be 
permitted by evidence to contradict the averments of 
his bill, which go to show a want of equity : this is 
a chancery maxim. Therefore, when the bill avers 
that he had paid the amount awarded against him, 
we must suppose he had done so, according to the 


effect of the award. 


This chancery suit seems to have been an after 
thought, and for years the complainant appears to have 
rested on the award, without any intention of disturb- 
ing it. It would be extremely improper to encou- 
rage parties, who had submitted cases in this way, 


to disturb the proceedings, after the lapse of so long a 


time, that the arbitrators willin a great measure, have 
forgotten the circumstances: and many things may 
have occurred to prevent the whole of the facts from 
coming before the court ; and the testimony taken 
in this case, admonishes us to be extremely cautoius 
before taking such a step. Although we have the 
depositions of all the arbitrators, yet there is evident- 
ly agreat want of that distinctnessin detailing facts, 
even the one mainly relied on, the mistake of the 
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law, which should always be required before an a- 
ward is vacated. 


I have searched the books with some industry, and 


I can find no case in which an award has been set 
aside after the parties have slept upon itso long, nor 
one after the amount awarded has been paid, or any 
act done clearly indicating that the party making the 
application, intended to abide by it. The bill in this 
case, taken in connection with the lapse of time be- 
fore it was filed, satisfies me that such was the inten- 
tion of the compiainant when the award was made, 
and that such continued fo be his intention for years 
afterwards. 

It is my opinion that the decree should be affirm- 
ed; and of this opinion is the court. 
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CASES DETERMINED 


M'GOWEN, et al. vs. YOUNG. 











M’GOWEN et al. versus YOUNG. 


1. The action of trover, like the action of assumpsit, is competent to adminis. 
ter justice between parties, according to the rules of equity. 

2. The coirts of law, in actions of trover, are authorised to investigate the jus- 
tice and ,equity of the particular case, in a similar manner, and on similar 
principles to those, by which, in such courts, the defence of partial failure 
of consideration, is sustained. 

3. Chancery will not relieve against a judgment at law, in trover, because are, 
covery was had. by the plaintiff. of a larger estate, than, as was alleged, he 

“was entitled to, the defendant having omitted to establish, in the suit at law, 
the particular nature of the plaintiff’s interest, by competent proof. 

4. So, where a plaintiff, having a life-estate in slaves, brought trover, to recover 
their possession, and the action was defended by the remainder man, who of 
fered no proof of his residuary interest; the latter held, unentitled to relief in 
Chancery, on the allegation, that the jury, net taking the particular estate of 
the plaintiff ¢nto consideration, gave the value of the absolute property, as 
damages, in the suit af law. 


In error from Tuskaloosa Circuit court. 
This was an action in chancery, commenced by 
Thomas Hill, complainant, against Ezekiel W. Young 








aFhe Reporter ‘has found great dfficulty in reporting this 
case, from the fact, that the opinion decisive of it, was made 
in a different case, (affirmed ona division of the court) the 
facts and circumstances of which, were essentially variant, 
from those of the present one. 

It, will be perecived, that the court, by its opinion in this 
cause, merely refers to that of [ates et al. vs. Murphy et al, 
with the annunciation that the same principles are decisive of 
both. The Reporter finds, by reference to the last named 
case, that many points are considered in it, which do not le- 

itimately come in issue in the case of M’Gowen vs. Young. 
Fie has, therefore, only selected from the case of Bates et al. 
vs. Murphy ‘et al., such principles as appeared properly to 
have béen considered in the case of M’Gowen vs. Young; but 
in order to explain, as far as possible, the two eases, the opi- 
nions in the. former case are given at length. The principles of 
Jaw, in Bates et al. vs. Murphy et al., not essentia!, therefore, 
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and others; and revived and continued by his repre- 
sentative, Mary Ann McGowen, late Mary Ann Hill. 

The original object of the bill, was to obtain an in- 
junction against the removal of certain slaves, alleged 
to have been in the possession of Ezekiel W. Young; 





to determine M’Gowen vs. Young, having been recognised by 

a single member of the court, on a division, the Reporter did 

not feel authorised to include, in the head notes, to that case : 

but as the points decided, are important, they are abstracted 
and placed here, for future reference. 

1. An answer in Chancery, can only be taken as true, so far 
as responsive to the bill, where the complainant replies, and 
puts the answer in issue. 

2. But when a complainant neither replies nor puts the answer 
in issue, by any course, indicating an intention to contest 
the facts alleged, then the answer must be taken as true. 

3. Trover is an equitable action, and has a full cognizance of 
the equity and justice of the case. 

4. It is a well established principle, that, in trover, the defen- 
dant can defeat the plaintifi’s action, by showing an out- 
standing paramount title ina stranger. 

5. In controversies respecting mortgages, courts of law have 
authority to investigate the fact, whether or not the condi- 
tion has been complied with, so as to giye the mortgagor the 
benefit of it. 

6. In trover, by mortgagee, the legal measure of his damages, 
is the amount of the mortgage debt. And the law recogni- 
zes no distinction in this principle, whether against the 
mortgagor or a stranger. 

7. Saving to a mortgagee all legal and necessary protection to 
his debt, the rule seems to be, that the mortgagor, or any 
other person, against whom trover is brought, may limit the 
recovery of the plaintiff, to the extent of the mortgage debt 
actually due. 

8. Semble—That Chancery would be competent to relieve 
against an excessive judgment, obtained in trover, by a 
mortgagee; but it should appear, that the judgment at hw, 
was properly defended by the defendant: and he must 
have omitted no effort for defence, available to him at law. 
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and in which the complainant professed to be enti- 
tled to a residuary interest. The bill charged, that 
one Thomas S. Hill, the father of the complainant, 
had executed a deed of gift of the slaves in question 
to his daughter Mary Hill, with remainder to the 
complainant, in default of the said Mary; that the 
said Mary subsequently intermarried with. the said 
Young, who had received the negroes into his pos 
session. It charged further, that the said Young was 
deeply involved in debt; and that the residuary in 
terest of the complainant, in the slaves, was in danger 
of destruction, from the habits of Young, and his ef- 
forts to make an absolute disposition of them. It 
prayed relief by the interposition of chancery, to pre 
vent Young from disposing of the property ; and for 
the protection of the remainder of complainant. The 
complainant Hill having died, the suit was revived in 
the name of the representative; and a supplimental 
bill filed, in which were made parties, the heirs of 
Hill. 

The supplemental bill, disclosed the additional 
facts, that the slaves having gone voluntarily into the 
possession of the complainants, the defendant Young 
had instituted an action of trover, and had therein 
recovered the slaves—which judgment was sought to 
be enjoined. 

The answer of Young controverted most of the al- 
legations of the bill, and ona final hearing, the injune- 
tion was dissolved, and a decree rendered to the fol- 
lowing effect. 

“ This case comes before court, on a motion to 
dissolve the injunction to the judgment at law; and 
to dismiss the bill for want of equity.” 

“It appears that Thomas Hill, by deed, gave cer-. 
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tain slaves to his daughter Mary, (the present wife of 
the defendant) with a limitation, that if said Mary 
should die‘without lawful issue, then he gave said 
slaves to his son Thomas Hill, and his heirs. The 
question has been raised, whether the limitation over 
to Thomas Hill, and his heirs, be good, or whether 
Mary Hill did not take an absolute estate.” 

“The adjudication of the Supreme Court, ia the 
case of Bell § Wife vs. Hogan, is decisive of this 
question. In that case, the language of the bequest 
was, in substance, “ I lead to my daughter Elizabeth 
(certain negroes) during her natural life, and if she 
should have no heirs, then to my four children.” — 
The court held this to be a good limitation over, on 
the ground, that it was manifest by the words “ leav- 
ing heirs,” the testator intended issue living at the 
time of her death.” 

“Tn the case before me, the language of the donor 
is much stronger,and more definite. I am satisfied 
that the limitation over is a good one.” 

“ A much greater difficulty to be encountered, is, 
does the case present itself, in such an attitude as to 
warrant the relief prayed for? It seems there has 
been a trial at law; a verdict and judgment in favor 
of Young; and that judgment affirmed by the Su- 
preme Court on a writ of error. The Supreme Court, 
in giving their opinion, uses the following language: 
“<«That in-the action of trover, on the issue joined, 
the jury could fairly take into consideration, by way 
of reducing the amount of damages, the value of the 
complainant’s residuary interest in the property in 
contest : and evidence, of a legal character, should 
have been admitted, to show what was the probable 
value of that interest; but that neither the bill, the 
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supplemental bill, or the several orders, taken by the 
chancellor, could have provee that the complainants 
had any interest. The only ground of equity, as 
the case is now presented, is, that in the action at law, 
the jury gave to Young, in damages, the value of the 
absolute property, instead of the value of a life-estate, 
only. The Supreme Court have decided, that Young 
had a right to recover at law the value of hislife-estate 
in the slaves. If then, he had this right, on what 
ground can “equity interfere, and deprive him of the 
enjoyment of his judgment? Why did not the com- 
plainants prove on the trial, at law, the value of their 
residuary interest? If they have neglected or omit- 
ted to do so, this negligence or omission, is no ground 
for equitable interposition. Merely because the jury 
may have given more damages than were strictly pro- 
per, can this be a ground on which to enjoin a judg- 
ment which has, on solemn argument, been affirmed 
by the Supreme Court? I think the bill shews no 


' sufficient excuse for the omission to prove, on the 


trial, the value of the resid uary interest in the slaves. 

The judgment may possibly be wrong, and oppres- 

sive, but I can see no sufficient ground to afford re- 

lief against it: there must be some end to litigation, 

It is, therefore, ordered and decreed, that the injunc- 

tion be dissolved, and the bill dismissed with costs.” 
“ CRENSHAW, Judge.” 


It was assigned for error, in this Court, that the 


chancellor erred in hisdecree, and the same was sought 
to be reversed. 


Stewart, for plaintiff—Shortridge, contra. 
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SaFFo.p, J.—In this case all the members of the 
court are Competent to adjudicate. ; 

In the case of Bates, et al..vs. Murphey, ct al. 
the Cuier Justice was not, having presided below. 
Though the circumstances of the two cases are es- 
sentially different, in many respects, they involve the 
same principles of law, and chancery practice. 


In this case, the Chief Justice concurring with me. 


in the application of the doctrine, as stated in my 
opinion just delivered in the other; and the princi- 
ples therein contained, being fully decisive of all the 
material questions involved in this case, we deem it 


sufficient merely to declare an affirmance of the de- | 


cree of the Circuit Court, and to refer to the former 
opinion for the legal principles, and reasons, by which 
we arrive at the conclusion. 

The decree in this case is accordingly affirmed. 


[Here follow, the opinions-referred to in the pre- 
ceding note by the Reporter. ] 


BATES etal. versus MURPHY etal. 


SaFFoLtp, J.—The plaintiffs in error, being com- 
plainants below, filed their bill for an injunction, and 
relief, against a judgment at law, obtained by the 
defendants in error, against Bates, one of the com- 
plainants. 

Of the facts of the case, according to the view I 
have taken of it, it is sufficient to state, that, Cade in 
1822, procured from F. G. Gaines, (his son-in-law,) a 





«See next page. 
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mortgage upon several negroes, the object of which 
was to secure the payment of four thousand dollars, 
lent and advanced to the latter. Cade neglected and 
failed to take possession of the negroes, after forfei- 
ture of the mortgage, according to the terms thereof, 
until the mortgagor was otherwise dispossessed, as 
hereinafter explained. In 1823, Murphy & H. P. 
Gaines, procured, from the same mortgagor, a mort- 
gage upon three of the same negroes, included in the 
prior mortgage; also, a stock of cattle and a small 
tract of land; the object of which was, to secure said 
Murphy & H. P. Gaines, against a debt offone thou- 
sand dollars, which they had paid, or become respon- 
sible for, to the Tombeckbee bank, as the securities 
of said mortgagor. At, or near the same time, the 
negroes in question were seized by Bates as sheriff, 
in obedience to an order in. chancery, in the issuance 
of which, said Murphy, as agent for another, had an 
agency. The process under which the negroes had 
been taken into possession, or that which the levy 
was intended to satisfy, having been quashed, while 
the negroes remained in the possessien of Bates, he , 
agreed with Cade to put them into his possession, and 
did ‘so, on the latter giving to him a bond of indem- 
nity against the consequence of the same. 

After which, Murphy & Gaines instituted an ac- 
tion of trover against Bates, for the negroes, (three in 
number,) which had been mortgaged to them, and 
also, (with several others.) to Cade, asaforesaid. On 
the first trial, Bates prevailed: a new trial having 
been granted ; on the second, Murphy & Gaines re- 
covered a verdictagainst the former, for fourteen hun- 
dred dollars, besides costs; their lien being allowed 
the preference. It is also shewn, that Murphy & 
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Gaines have realized, from the cattle and land em- 
braced by the mortgage, about three hundred and 
sixteen dollars; which sums, it is charged, exceed 
the amount of the debt for which they were bound, 
as securities, for I. T. Gaines; that Cade will be 
compelled to refund Bates, for whatever sum he may 
be held responsible, under the judgment against him. 
The two latter, therefore, joinin the bill; and on the 
ground, that a portion of the excess of the sums 
realized by Murphy & Gaines, arose out of the ac- 
tion of trover, for the three negroes, making their 


* value the measure of the damages, and on which ne- 


groes, Cade, holding a dona fide lien, is entitled to 
the equity of redemption, they prayed the benefit 
thereof; or, in other words, the excess of the sums 
thus received, by Murphy & H. P. Gaines. The 
defendants assume the position, by their answer and 
argument, that though they have recovered about the 
amount charged for their indemnity, as securities of 
F. T. Gaines, yet that they have necessarily incurred 
costs, in the prosecution and defenceof various suits, 
which were consequences of their said security-ship 
and mortgage, to the amount of four hundred and nine- 
ty dollars; also, that the judgment in trover, having 
been founded upon their title to the negroes, under 
their mortgage, the legal presumption, as well as the 
truth of the fact, is, that they recovered the amount 
only to which they were legally and equitably enti- 
tled. 

A preliminary question, discussed with the main 
one, in this case, was, whether the answer of the de- 
fendants ought to have been taken as true, on the 
hearing in the Circuit court? 

It appears that, after answering, the defendants 
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moved a dissolution of the injunction ; upon which, 
the complainants immediately moved a hearing on 
the bill andanswer: the latter motion had precedence, 
in the opinion of the chancellor, who proceeded to 
the hearing, and decreed a dismissal of the bill, on 
the two-fold ground, that the respondents were not 
more than indemnified: and that in trover, the plain- 
tiffs, as mortgagees, were entitled to recover only the 
amount legally and justly due them. 

With reference to the preliminary question, it is 
conceded that, according to the general rule of chan- 
cery practice, in England and the states of the union, 
when a suit is set for hearing on bill and answer 
alone, the answer is to be taken as true; but when 
the complainant replies, and puts the answer in issue, 
it is not to be received as true, except so far as it is 
responsive to the allegation of the bill: farther, the 


“2 Wheat. facts must be sustained by proof.’ 


@ —-st 


John. Ch. It is contended that, as our statute dispenses with 


R. 223.— 
Bibb 277. 


‘the necessity of replications, the omission of them is 
a matter of entire indifference, and the trial must 
proceed, as though the complainant had replied. 
The force of this proposition is admitted, so far as re 
gardsa replication merely ; but when no such statute 
exists, the formal mode of practice is, for the com- 
plainant, when he would contest the facts of the an- 
swer to reply, and having his cause set for hearing, 
on bill, answer and preof, or exhibits and proof, as 
the case may be; which latter step, no less than the 
former, indicates the intention of controverting the 
facts in the answer. The statute has prescribed no 
rule, respecting the necessity of setting causes for 
hearing: nor would I conceive it important, that for- 
mality should be observed in doing so, as no other ob- 
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ject can be effected by it, than that of giving notice 
1o the respondent, when a trial will be insisted on: 
and, whether or not, the answer is to be contested. 
If the truth of the answer be adaiitted, or, if the pur- 
pose of contesting the facts, be otherwise sufficiently 
indicated, I deem any order setting the cause for hear- 
ing, immaterial. But in as much, as. the rule of Chan- 
cery, has been long established, of taking the answer 
as true, under an order setting the cause for hearing 
on bill and answer, and as the respondent must al- 
ways be subject to surprise, if he is entitled to no no- 


tice of the intention to contest the truth of his an- 


swer, until the hearing has been entered on, my 
opinion is, as it was in the case of Lucas vs. The 
Darien Bank, that the answer must be taken as true, 


ded to; or some other, expressly indicating an inten- 
tion to contest the facts; and that this can well be 
done, according to the usual practice, by requiring 
proof ia the order, setting the cause for hearing. 

_ Then, in as mucel as this hearing was had, on bill 
and answer alone, and this on the motion of the com- 
plainant, without any kind of notice to the adversa- 
ry, of any design to controvert the answer, the same 
must be taken as true. 

Viewing the answer as true, there can be but lit- 
tle difficulty in arriving at the conclusion, that the 
decree of .the chancellor was correct. But, if the 
case be viewed in a different light, and the dell be ta- 
ken, or proved to be true, in all its allegations, they 
present questions on which we have felt great diffi- 
culty. They involve considerations, respecting the 
legal and equitable effect of a recovery in trover, for 
the mortgaged property, by the mortgagee against 

vol. 2, 22 


‘ “ae : 22 Stew’rt 
unless it be put in issue, in one of the modes allu-280. 
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the morsgagor, or his assignee, in which latter capa- 
city, I think, the present complainants are to be re- 
garded. 

- Numerous cases, fully sustain the doctrine, that a 
mortgagee of real estate, after forfeiture, when the 
mortgage has become absolute, may sustain an eject- 
ment, for the recovery of the premises; and. that he 
may do this, as well against the mortgagor, as any 
other person in possession, when the right of the 
mortgagee accrues, or afterwards, when he chooses to 
assert it. The right to recover personal property, 
under like circumstances, by suit at law, may be sub- 
ject to greater qualifications, according to the circum- 
stances of the case. 

A material distinction exists, between the effect and 
consequences of a recovery in ejectment, and one in 
trover. The effect of the former, is merely to de- 
termine the right of possession. It is true, this right 
may, and most frequently does, depend on the supe- 
rior right of property, and a decision of which, is the 
main object of the suit; but, it is equally true, that 
one recovery does not bar a second suit, against ei- 
ther party, who may be unsuccessful in the first— 
that, by the fiction of ejectment, the same litigation 
may be revived, from time to time, until enjoined by 
Chancery. 

Not so in trover.—This is an action for the reco- 
very of damages, for the wrongful conversion of per- 
sonal property. Asa general rule, the measure of 
damages, in trover, is the value of the property, when 
converted, with interest thereon, by way of damages, 


‘M4 John. till the trial’ but to this, there are many exceptions. 


Rep. 125. 


If the conversion was temporary; if the plaintiff was 
but part owner; or, if he, notwithstanding the con- 
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a= version, derived ieaiiitils benefit sila such bene- 

re- fit will go in mitigation of the damages— Wright vs. 
Spencer" pe Stew’rt 

a The action of trover, therefore, appears competent, 

he in many respects, to investigate and determine the 

ct- equity of the case. ‘To allow a mortgagee the right 

he of the action of trover, against the mortgagor, or any 

ay holding under him, with the right to recover the full 

he value of the property, regardless of the amount of the 

to debt, would be to sustain a doctrine, involving the 

y; apparently absurd consequences; that, notwithstand- 

be ing, the mortgage was intended alone to secure the 

m- debt; and, that the mortgagee found it necessary to 
sue, in order to effect the intent of the mortgage ; 

ad that, yet the mortgagee must necessarily recover the 

in full value of the property, and damages for the con- 

le- version; and the mortgagor must be driven to the ne- 

ht cessity of seeking relief, against the excess, by suit 

)e- in Chancery. ‘T hat such i is, (according to the prin- 

ne ciples of the common law) the nature of the action 

at , of debt, does not prove it to be so in the action of 

31- trover; because the latter is not of the rigid, un- 

— weildy character of the former action, but is compe- 

m tent, like the action of assumpsit, to administer jus- 

ry tice between the parties, according to the rules of 
equity, without a subsequent resort to Chancery.— 

0- In trover, I hold the court competent to investigate 

r- the justice and equity of the case, in a similar man- 

of ner, and on similar-principles, to those by which courts 

n of law will sustain the defence of partial failure of 

S, consideration, when an action may be bronght at law, 

3. to recover the purchase money.— WM’ Million vs. Ptgg sgsrewn 
& Marr —! tn vs. Moore ee 

i- In order to ascertain the true nature of the title of & Porter?) 
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a mortgagee, it may be material to refer to the prin- cli 
ciples of a few American decisions of recent date. bu 
It is held, that the mortgagor, notwithstanding the ob: 
mortgage, is deemed seized, and is the legal owner of ar 
the land, as to all persons, except the mortgagee and his ga: 
cog? B representatives. —Ittchcock vs. Harrington —uny in dis 
tL John. vs, Mersereau.’ Also, that a mortgage, at law, as dis 
Rep. 3b ell as in equity, is regarded asa mere security for up 
the money—the mortgagee has only a chattel inter- fle 
est, and the freehold remains in the mortgagor.— + 
e1sJonr, COS VS. Coles.. cip 
R;.319. Lands mortgaged, cannot be sold on execution ren 
against the mortgayee, before a foreclosure of the equity ty 
of redemption, though the debt is due, and the estate coL 
of the mortgagee has become absolute at law.—Juck- it | 
son, ex dem. Norton vs. Williard: - Runyan vs. Mer- to 1 

4h John.’s e 

Rep.41. Sé7eau. wa: 
— In the first case here cited, Kent, Chief Justice, in stat 
delivering the opinion of the Court, after presenting mo 
the doctrine in the form of an interrogation, remarks, vie 
that “this appears to be a new question, for we can mo! 
find nothing like a decision of it in any of the books. on | 
Mortgages have been principally the subject of equi- gag 
ty jurisdiction. They have been considered in these han 
courts in their true nature and genuine meaning; and cut 
the rules by which they are governed, are settled up- unt 
on clear and consistent principles. The case is far ligh 
different in a court of law; and we are constantly is D 
embarrassed between the force of technical formali- low 
ties, and the real sense of the contract. The lan- pug 
guage, however, of the modern cases is tending to the cho 
same conclusions which have been adopted in equi- tion 
ty; and whenever the nature of the case would the 
possibly admit of it, the courts of law have in- becr 
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clined to look upon a mortgage, not as an estate in fee, 
but merely as a security for a debt.” He refers to the 
observations of Lord Hardwick, in the case of Rich- 

, . *1Barn.Ch 
ards vs. Sims'—that the courts of law had then be- Rep.90. 
gan to consider mortgages in that light; and that a 
discharge of a debt even by parol, was considered asa 
discharge of the mortgage; so that in an ejectment 
upon the morteage, evidence that the debt was satis- 
fied, would defeat theesiate in the lands; which shews 
“that even the law, considers the debt as the prin- 
cipal, and the land as an incidentonly.” He further 
remarks, “ the real nature of a mortgage, in the equi- 
ty sense of it, has been repeatedly recognised in the 
courts of law, since the time of Lord Hardnick; and 
it has been said and repeated, that it was an affront 
to common sense to say that a mortgagor in possession 
was not the real owner; that the mortgagee, notwith- 
standing the furm, has but a chattel interest, and the 
mortgage is only a security.” He concludes his re- FBurgeh 
view of the doctrine, by saying, the interest of the Ih 465 1 
mortgagee in that case was not the subject of a sale note;Doug 
on execution: that “at the time of the sale, the mort-daq — 
gaged premises continued to be the real estate in the 
hands of the mortgagor, and liable to be sold on exe- 
cution against him, until foreclosure ; or at least, that 
until possession taken, the mortgage remains in the 
light of a chose in action.” Farther, he says, “there 
is no way to render a mortgage, vendible, but by al- 
lowing the debt to go with it; and this would be re- 
pugnant to all rule, for it is well understood, that a 
chose in action, is not the subject of sale, on execu- 
tion. When the mortgagee has taken possession of 
the lands, the rents and profits may, perhaps, then, 
become the subject of computation and sale.” 
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The principle also prevails in New York, that 
when the mortgage is paid off and satisfied, no re- 
lease is necessary to reconvey the title to the mort- 

“18 John.7 gagor.—Jackson, ex dem, Randall vs. Davis; and that 
a legal tender of the debt, which is refused, will dis- 
charge the land from the mortgage, though the debt 


°18 Joha. remains.—Jackson ex dem. Bowers vs 
If this be the correct doctrine, relative to mortgages 


Rep. 110. 


. Crafts.’ 


of real estate, it must be admitted, that mortgages on 
personal property, so far as they differ from similar 
liens on real estate, are a still less permanent and sub- 


stantial interest. 


As a farther 


illustration 


of 


the 


equitable nature of the action of trover, it may be 
noticed, that, in this action, the plaintiff is entitled 
to recover damages for the use, as well as the deteri- 


¢] John.65. 


oration of the goods.— Shotwell vs. Wendover.’ 


That 


im the revision of a judgment, rendered in an action 

of trover, the Supreme court of New York, decided, 

that as the point made, relative to the partnership, was 

an appeal to their equity, they could not but take no- 

tice of the rule in Chancery, “that partnership pro- 

perty, taken in execution, for a separate debt, cannot 

be held against joint creditors; and that the share of 

such partner, for his separate debt is to be applied, 

only after the partnership accounts are taken and set- 
*25ohn.280 t/oq.”—- Wilson and Gibbs vs. Conine.* 
It is also a well established principle of law, that, 

in trover, a defendant may prove an outstanding, or 
paramount title, in a third person, and defeat the plain- 

«11 John. tiff’s action.—Schermerhorn vs. Van Volkenburgh'— 
‘14John. Kennedy vs. Strong.—Rotan vs. Fleicher.’ 
R. ln. The doctrine, as to the effect of the satisfaction of 
8.207. 4 mortgage, when there is no objection as to the time 


of payment, is the same, in Virginia, as stated in re 
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at | spect to New York. But, in the case of Falkner’s 
e | Adm’r vs. Brockenbrough, it was held, that when the .4 Rana 
t- | mortgage stipulated, that the money should be paid *4* 
at | on or before a given day, and it was paid after that 
is- | day, the mortgagee was not deprived of his right of 


bt | action at law, on the mortgage: nor did the accept- 
ance of the money, by the mortgagee, after the day, 
es | impair his right at law. 

on The distinction between the rules of law, and the 
ar } powers of Chancery, in respect to mortgages, appears 
ib- | tobe more inflexibly maintained in Virginia, than in 
he | New York, or many of the other States. The more 
be | relaxed rule, and one that will enable courts of law to 
ed | deny the right of recovery, in ejectment or trover, on 
ri- | a mortgage, after full satisfaction of the debt, which 
iat | it was intended to secure (though the payment may 
on | have been made afier the day, if accepted by the 
ed, | mortgagee,) would, I conceive, be more conducive to 
ras. | justice, and better comport with the more correct an- 
no- | alogies of modern jurisprudence. But, in this case, 
ro- | itis unimportant to adopt any rule for our govern- 
10 | ment on that point, it being unnecessary to the de- 
‘of | cision of this case. 

ed, The rules of practice, in Virginia, as well as in 
se- | New York,-and several other States, recognise the 
power of courts of law, in controversies arising on 
at, | mortgages, to investigate the fact, whether or not the 
or | condition has been duly complied with; and if so, 
in- | to allow the mortgagor the benefit of it. To exer- 
‘— | cise this jurisdiction, the courts of law are unavoida- 
bly driven to the necessity of hearing and deciding 
of | the mortgage accounts; nor are they presumed to be 
me | more complex and difficult, than many other matters 
re- | of-purely common law cognizance. It is not, as sug- 
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gested in argument alone, because the accounts are 
complex, so that courts of law are incompetent to de- 
termine them, that the adjustmeiit of mortgages offen 
fall, more appropriately, within the cognizance of 
Chancery ; but, it is, more particularly, because, af- 
ter a failure of the condition, and when the deed has 
consequently, by its terms, become absolute, the ex- 
traordinary powers of Chancery are necessary to af- 
ford relief against the forfeiture, in the same manner 
that, by common law, it is necessary, to obtain relief 
against the penalty of a bond, after it has been in- 
curred. 

These principles also appear to sustain the posi- 
tion, that in trover, by mortgagee, the plaintiff can 
only recover the amount of his debt, with interest and 
cost; for the court being competent to decide whe- 
ther or not the debt bas been duly paid, must, from 
analogy and reason, be competent to ascertain the a- 
mount of the debt, whether it remains as originally 
contracted, or has been varied in any form or man- 
ner whatever. I conclude, therefore, that the amount 
of the mortgagee’s debt, is the legal measure of his 
damages in trover. ‘The law seeins to recognize no 
distinction, respecting the measure of the plaintiff's 
recevery, as mortgagee, whether his action be against 
the mortgagor, or any other person. It is true, as 
contended for the plaintiffs in error, a stranger, who 
may have obtained possession of the mortgaged pro- 
perty, and is made defendant in trover, may not be 
as competent to scrutinize the plaintiff's demand, as 
the mortgagor: but the presumption is, that the 
mortgagor himself, or some person drawing title from 
him, will be the defendant, so as to be entitled to the 
full benefit of any defence he can frame, or suggest. 
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If it be otherwise, and the defendant be a stranger, 
having no interest in the mortgage, his right to de- 
fend, and, at least, reduce the recovery against him, 
to what shall appear to be the plaintiff’s existing 
debt, is, I conceive, a right clearly sustainable, by 
the general principle of law, already adverted to, 
that the defendant, in an action of trover, has a right 
to avail himself of an outstanding, or paramount title 
in a third person; in other words, he can have the same 
benefit of the mortgagor’s title, that he, himself could, 
as defendant, and can reduce the piaintiff’s recovery to 
the true amount of his debt against the mortgagor. 
The true nature and consequences of a mortgage, 
as already stated, the positions that the mortgagor is 
deemed seized of, and is the legal owner of the mortgag- 
ed property, as to all persons, except the mortgagee, and 
his representatives; that the mortgage is but a mere se- 
curity for the debt, and constitutes only a chattel in- 
terest, leaving the freehold (in case of land) in the 
mortgagor, dictates the rule, to which I incline; that, 
except with reference to the mortgagee, after failure 
of the condition, and then, to the extent merely of 
his debt, the mortgagor is the general legal owner of 
the mortgaged property, as though never conveyed ; 
and, that, saving to the mortgagee, all legal and ne- 
cessary protection to his debt, the mortgagor, or any 
other person against whom trover may be brought, 
may limit the recovery to that amount. And such 


appear to be the consequences of various decisions of 


this court.— Wright vs. Spencer‘-—M ’ Gowen 6 Wi fe “1 Stew'rt 
vs. Young 4 Wife.” 22 Id. 296. 


Then, viewing the plaintiffs in error, accordiug to 
the supposed legal effect of their situation; that they 
held the property as secondary mortgagees, and as 
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defendants, in trover, are to be viewed as holding the 
property, under that claim; that recovery was had 
against them, by virtue of the mortgage, in favor of 
Murphy & Gaines, for a sum exceeding the amount 
of the mortgage debt, in favor of the latter; that the 
value of the mortgaged property was recognised as 
the legal measure of the damages, by the court and 
jury—the question arises, is Chancery competent to 
relieve against the excess of the judgment? 


ain” ~— The case of Boyce’s Ex'rs vs. Grundy, which was 


a bill for an injunction and relief against notes sued on at 
law, and which were impeached for fraud in the consid- 
eration, which was the sale of land, the language of John- 
son, J.,in delivering the opinion of the court, is latitudi- 
nous, respecting the jurisdiction of Chancery. He says: 
“To oust Chancery, it is not enough that there isa 
remedy at law ; it must be plain and adequate, or, in 
other words, as practical and as efficient, to the ends 
of justice, and its prompt administration, as the reme- 
dy in equity.” The facts of the case, in which this 
language was used, appear sufficiently to shew the 
application of the doctrine, from the subsequent re- 
marks of the court in the same case—that in the case 
before them, at law, “although the defence of fraud 
might have been resorted to, and ought to have been 
sustained, in that particular suit, “and,” says the 
Judge, “I will add, would have greatly aided the 
complainant, in a bill to rescind ; yet, it was obvious- 
ly not an adequate remedy, because it was a partial 
one. The complainant would still have been left to 
renew the contest, upon a series of suits, and that, 
probably after the death of the witnesses.” There, 
@ contract for the sale of lands, in which many notes 
thad-been given, and some of which were to continue 
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to fall due for a series of years, then to come, was 
adjudged fraudulent and void; and was considered 
void, even in a court of law; yet the complainant, 
who was defendant, at law, having failed in his de- 
fence there, was allowed relief in Chancery, because 
the defence at law, was more difficult, and less ade- 
quate, than in Chancery ; and because the defence at 
law, must have been renewed in a series of suits, and 
may have been disappointed and lost, by the death 
of the witnesses, before all the suits at law, could or 
would have been brought. 

The Supreme court of New York—King vs. Bald- 
win’—recognises the general rule of Chancery prac- 
tice, “that when a court of equity once had juris- 
diction, it will insist on retaining it, though the original 
ground of jurisdiction, the inability of the party to reco- 
ver at law, no longer exists.” Again, that court says, 
in the same case—“ If it be doubtful whether a court 
of law can take cognizance of the defence, and there 
exists no doubt of the jurisdiction of a court of equity; 
and if, in such a case, a defendant at law, under the 
influence of such doubt, omits to make his defence, 
or, if he brings it forward, and it be overruled, un- 
der the idea that it is not a defence at law, it is not 
granting a new trial, for a court of equity to afford 
relief, notwithstanding the trial at law.”—Rathbone 
vs. Waren.” 


917 John, 
op. 384. 


on John, 


In 'the.case of Livingston vs. Livingston, in which “Sichn’s 


the complainant sought a discovery of the title o 
the defendant to certain lands, and the recovery of 
rent, the chancellor ruled that, if the defendant in- 
tended to have objected to the jurisdiction of the 
court, he should have demurred to so much of the 
bill, as prayed relief; that, as a general rule, he 


f Ch. B. 297 
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comes too late with his objection at the hearing, af- 
*1 Johns.ter he has, by his answer, put himself upon the 
no Joh merits." Farther he says, “rent is recoverable in 
ames 600. equity, when the remedy has become difficult, or 
onns. . 
B s%6-6— doubtful at law, or when the premises are uncer- 
r3x«9, tain”’—Underhill vs. Van Cortlandt. 
ao Respecting the power of chancery, to afford re 
lief, after a trial at law, the principles advanced must 
be understood to apply only to cases, in which chan- 
dery has, of right, at least, concurrent jurisdiction 
with the court of law, and is more competent to af- 
ford relief. In relation to the necessity of a demur- 
rer, as the means of denying the right of relief, the 
doctrine of this court, as declared in many cases, is, 
that if the right claimed, or relief sought, be of a 
a nature, which does not fall within the cogn# 
zance of chancery, the omission of the defendant to 
demur, does not extend the equitable jurisdiction of 
the court, or authorise relief of a kind, or nature, 
which the court would otherwise be incompetent to 
grant. 
The Supreme Court of Virginia—Turpin vs. 
2 Hen. & Lhomas'—holds the principle, that a court of equity 
Mun. 139 cannot relieve against a judgment at law, merely on 
the ground, that itis erroncous ; even though the plain- 
tiff at law was not-entitled to recover in that form of 
action, and the judgment was obtained by default: 
and that, to entitle the defendant at law, to relief in 
equity, in such cases, there must be some suggestion 
of fraud, or s.rprise, or some good reason assigned 
for the failure to make the defence at law. In sus 
taining these principles, Judye Roane remarked, that, 
“considering the natural ‘and progressive tendency 
of the jurisdiction of chancery, to encroach upon 
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that of the common law courts, and thus, not only 
to loose the advantages of a jury trial, and viva voce 
examination, but also to give a man the benefit of 
his own testimony—that jurisdiction, however salu- 
tary and valuable, should not be extended to the over- 
throw of the jurisdiction of the courts of common 
law: nor ought the land-marks established by this 
court, (chancery,) in relation to this subject, lightly 


‘to be departed from.” In the case of The Auditor 
vs. Nicholas, it is declared, if a defendant fail to make 2Mun. 31. 


a defence at law, to the benefit of which he is fully 
entitled, he cannot, without a competent excuse, ob- 
tain relief in equity on the same ground. 

It is a doctrine of general recognition, in England 
and the United States, that chancery will not relieve 
against a judgment at law, on the ground of its being 
against equity, unless the defendant was ignorant of 
the fact in question, or it could not be received asa 
defence at law ; or, unless he was prevented by fraud, 
accident, or the act of the opposite party, from mak- 
ing defence—Foster vs Wood,—Duncan vs. Lyon.. 

From all the circumstances of the case, if the al- 
legations of the complainants’ bill were assumed as 
true, their right to relief in chancery is, at least, 
questionable: did it appear, that they declined urg- 
ing, as a defenceat law, the fact, that the plaintiffs in 
the suit of trover, derived title to the property, under 
a mortgage, which was only a security for a debt of 
less amount than the value of the property; that 
such a difference, between the value of the property 
and the amount of the debt, did truly exist; that 
they so declined, from doubt whether the matter was 
available in mitigation of the damages at law, or 
from:a belief that it was not; or, did it appear, that 
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the complainants, as defendants at law, offered to 
make this defence, but that the court, under the idea 
that it was not a defence at law, overruled it ; then, 
inasmuch as mortgages, and the benefit of the equi- 
ty of redemption, are subjects of proper equity 
cognizance; and as chancery may be more compe- 
tent to investigate and adjust the state of accounts 
between the mortgagor and mortgagee; I would in- 
cline to the opinion, that relief in chancery could be 
had by the defendants in the action at law, even after 
judgment rendered against them. 

In this: case, however, as the answer of the de- 
fendants must be taken as true, and viewing the case 
in that light, they have recovered no more than they 
are equitably entitled to; and, because it Coes not ap- 
pear that the court, on the trial of the action in tro 
ver, did not maintain the same legal doctrine as here 
advanced; nor that the amount of the plaintiffs’ 
debt, including such expenses as could be legally 
tacked, was not regarded as the true measure of the re- 
covery, I am of opinion, no relief can be had in 
chancery, and that the decree of the Circuit court 
must be affirmed. 

The Chief Justice having presided in the trial be 
low, and the two remaining Judges being divided on 


this case, an affirmance is the consequence, and con. 


trary to our usual practice, in cases of -division, the 
Opinions are delivered on account of their influence 
on the case of M’ Gowen, et al. vs. Young, et al. 


Taytor, J.—The first question which presents it 
self in this case is, by what rule are we to presume the 
jury was governed, as to the amount of damages render 
ed by their verdict in the suit of law, in the case of 
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Murphy §; Gaines vs. Bates? If, by law, they were 
authorised to take into consideration any thing else, 
but the value of the mortgaged property, to recover 
damages for the detention of which, their action was 
instituted, it must have been the amount actually due 
from Francis T. Gaines, the mortgagor, to Murphy & 
Gaines, the mortgagees. If this was the measure of 
damages legally to be meted by the jury, in that ac- 
tion, we are bound to presume, that the recovery was 
according to law, and the decree dismissing the bill 
must be affirmed. The decree expressly takes this 
ground, that the mortgagees must have recovered the 
amount due to them from the mortgagor. 

It may assist us in arriving at a correct conclusion 
on this subject, briefly to examine, what interest, or 
property, the mortgagee has in the thing mortgaged, 
at common law; and when we have ascertained this, 
we'shall know what his legal interest is, for we have 
no statute altering the common law on this subject. 
In Powell, on mortgages, page 3, we are informed, 
that “the striking distinction between a mortgage of 
lands, or goods, and a pawn of goods, is, that in the 
former case, the mortgagee has, after the condition 
forfeited, an absolute interest in the thing mortgaged, 
whereas the pawnee has but a special property in the 
goods, to detain them for his security. A mortgage 
isa pledge, and more; for it is an absolute pledge, to 
become an absolute interest, if not redeemed ata cer- 
tain time.’ Of the vadium mortuum, of which I am 
now speaking, Littleton says, “if he did not pay it, 
(thatis, if the mortgagor did not pay the money se- 
cured by the mortgage, by the time agreed upon,) 
then, the land, which was but in pledge upon condi- 
tion for the repayment of the money, was not to be 
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restored to the owner, and, therefore, was considered 
as dead to him.” Powell, also says, (page 9, &c.,) 
“these sorts of conveyances, by way of mortgage in 
fee, were, at first, found to be attended with great in- 
conveniences; as, if the money was not paid at the 
day, so that the condition was forfeited, and the es- 
tate became absolute, the estate was, thenceforth, 
subject, at common law, to the dower of the wife of 
the feoffee, and to all his other real charges and incum- 
brances. But courts of equity, after their jurisdic- 
tion became firmly established, put mortgages in fee 
upon the right footing; maintaining the power of re- 
demption, as an equitable right, inherent in the land, 
and binding on all persons whomsoever.” 

Judge Kent, in the 4th vol. of his commentaries, 
(page. 129, &c.) says, “‘a mortgage is the conveyance 
of an estate, by way of pledge, for the security of 
debt, and to become void on paymentof it. The le- 
gal ownership is vested in the creditor; but.in equi- 
ty, the mortgagor remains the actual owner, until he 
is debarred by his own default, or by judicial decree.” 
In page 132, he says, “a mortgage of goods differs 
from a pledge, or pawn, in that the former is a con- 
veyance of the title upon condition, and it becomes 
an absolute interest at law, if not redeemed in a given 
time.” . The same author, (page 134,) uses the fol- 
lowing language, speaking of the mortgage of a free- 
hold estate: “The legal estate vested immediately in 
the feoffee, and a mere right of re-entry, upon per- 
formance of the condition, by payment of the debt 
strictly at the day, remained with the mortgagor, and 
his heirs, and which right of entry was neither 
alienable, nor devisable. If the mortgagor was in 
default, the condition was forfeited, and the estate be- 
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came absolute in the mortgagee, without the right, 
or the hope of redemption.” 

It is useless to recur to other authorities; they 
might be cited without number, to prove the same, 
that after failure to pay, by the mortgagor, at the time 
prescribed, the mortgagee has the absolute legal title. 
It is true, many of the old restrictions upon the mort- 
gagor, no longer exist; he may alien his right to re- 
deem by deed or will, but this right of redeeming, or 
in any other way enforcing the interest of the mort- 
gagor at common law, can, in no way, be exercised ; 
it is purely an equitable interest, and in Chancery, 
alone, can it be pursued. If these positions be cor- 
rect, it results, that if personal estate be the subject 
of the mortgage, and the mortgagee institutes an ac- 
tion of trover, to recover damages for the converson 
of it, the measure of damages must be its value with 
interest. He sues for his whole legal right; that right 
is the entire legal estate, at law—therefore, this must 
be the amount of his recovery. If the suit be against 
the mortgagor, he cannot set up his interest, it is al- 
together equitable ; the accounts between the parties 
may be of long standing and complicated, for these 
reasons, Chancery is the most adequate forum—but, 
above all,in law he has no interest. But, in many 
cases, it would require a total departure from all the 
tules which govern actions at law, to take into view 
the state of the accounts between the parties. It is 
a bad legal rule, which has no reciprocity in it. If, 
then, when sued in trover for the property, the mort- 
gor can reduce the damages below 4he value of. the 
property, by shewing partial payments, the receipt of 
profits by the mortgagee, &c., the ‘mortgagee. may 
show charges, expenses, &c., which would stell his 
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demand greatly beyond the value of ibe property— 
and thus an action of trover would be changed into 
one of account, requiring all the references, &c., 
which were common to that antiquated action. I 
have thus far viewed the case, as if the suit had been 
brought against the mortgagee; but it was againsta 
stranger, who cannot be supposed acquainted with 
the state of the accounts between the parties. If the 
mortgagee can swell his demand beyond the value of 
the negroes, by proving charges, &c., the defendant 
may introduce the claims of the mortgagor, for pay- 
meiits, &c., so far as he can prove them; but, were 
he to do so, what effect would it have upon the inter- 
est of the mortgagor? He would not be at all 
bound, by this investigation, but might still file his 
bill. agains‘ the morigagee, and investigate all these 
matters over again. Norcan I perceive, in what way 
any thing like certainty could be arrived at, were the 
rule insisted on by the counsel for the defendants in 
error, to be adopted. It would Icad to the greatest 
uncertainty. Parties to an action would not only 
involve the subjects of litigation between themselves 
in the result, but the accounts between one of them 
and a stranger, must also be determined. 

Nor do J find any authority, which, to my mind, 
at all sanctions such a course. The general doctrine 
which has been referred to, which limits the recove- 
ry in trover, to the amount of injury sustained by the 
plaintiff, cannot bear upon the case, because that in- 
jury must be ascertained by legal rules. 

If one man lend a horse to another, to be used in 
a particular manner, and he uses him differently, to 
the injury of the owner, and afterwards returns him; 
this action may be sustained, and the measure of da- 
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mages will be, the value of the horse, but the 
amount to which he is impaired—Why? Because 


the owner has a legal right to nothing’more. The 
werk is still his own; no right in him is claimed by 
the defendant, nor does the ri in any manneral- 
ter ie right of property. ,1n the case of Wright 
vs. Spencer, decided by shi court, the property of the 
plaintiff had been irregularly sold by the officer who 
had levied upon it; but the sum produced by the sale 
had been applied to the payment of the execution.— 
The court determined, that the officer was only liable 
for the difference between the amount for which the 
property sold, and its actual value. ‘This case is, in 
every respect, similar to one of bailment. As, in the 
vase of injury, resulting from the negligence of a 
hirer, who returns the property bired, only the amount 
of the injury can be recovered, because the property 
is restored to the possession of the plaintiff; so, in the 
case of Wright vs. Spencer, the property is consider- 
ed as restored, because, the amount produced by the 
sale was applied to the plaintiff’s benefit, and. the of- 
ficer is liable for the deterioration in price, produced 
by his negligence or misfeasance. 

It is insisted, however, that the decree should be 
affirmed, because the facts set forth in the answer, 
show that the defendants are entitled to the full satis- 
faction of the judgment at law; and, as the case was 
tried and determined upon bill and answer only, the 
answer must be taken as true, whether responsive to 
the bill, or not. 

This certainly is a correct position, unless the law 
is altered by our statute of 1823, entitled, “an act to 
regulate proceedings in Chancery suits,” the fifth sec- 
tion of which is as follows: “It shall not be requir- 
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ed to file a replication to an answer; and, in all cases 
where the answer is filed ten days before the sitting 
of the court, or the bill is taken pro confesso for want 
of an answer, the cause shall be heard and determin- 
ed at that term, if practicable,” &c. 

This language is too plain to require explanation ; 
neither the defendant nor the court can require a re- 
plication, in any case. But, it is contended, that the 
complainant must shew, in some way, that he requires 
the defendant to support his answer by proof; eith- 
er by obtaining an order for taking testimony, or ha- 
ving the case set for hearing on bill,'answer and proof, 
or by some other order. But, could this have been 
the intention of the legislature, when enacting the 
section just read? Almost the only effect of a re- 
plication, before the statute—indeed, the only impor- 
tant one—was to give the notice to the defendant.— 
The inference, then is, that it was intended to require 
of the defendant, the same mode of proceeding there- 
after, without a replication, which had been previous- 
ly done, with one. If not, why make any alteration 
at all? The replication is as simple as any order 
which could be made. The only construction which 
I feel authorised to give to the act, is the one dicta- 
ted by its plain terms. The legislature believed, 
that, in all cases, the defendant should prove the al- 
legations of the answer, which were not responsive 
to the bill, and we have only to carry the intention 
expressed in the law, into effect. 

But, it is also objected, by the defendants, that no 
decree could have been made in favor of the com- 
plainants, without evidence, sustaining the allegations 
of the bill. One fact, it certainly was necessary for 
the complainants to prove, if not admitted by the an- 
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swer—the execution of the deed of trust to Cade.— 
But this is repeatedly admitted: therefore, it would 
have been a work of supererogation, to produce evi- 
dence of it. It certainly could not be required, in 
this suit, that the consideration for the deed of trust 
should be proved. What is it to the defendants, whe- 
ther there was any consideration, or not? No part 
of their mortgage debt is jeopardised by the deed.— 
every thing which their mortgage gave them a lien 
for, against the mortgagor, it equally secures to them 
against Cade. The complainants ask the excess, af- 
ter satisfying the debt of the defendants; the mort- 
gagor himself had aright to do this. Even if Cade’s 
mortgage be fraudulent, it is good against F’. 'T. Gaines. 
But we have no right to presume it to be any thing 
but fair and honest. ‘Fraud cannot be presumed,” 
is a maxim of the law; and every instrument must 
be considered as having been executed for honest 
purposes, until the legal rights of another requires 
the holder to prove the fact. Here, if the complain- 
ants asked that their mortgage should be preferred to 
that of the defendants, it would devolve upon them 
the burden of proving the honesty of the transaction 
in which, they allege, their mortgage originated.— 
But they yield the preference to the defendants, and 
only ask the benefit of the remainder of the mort- 
gaged property, after the debt of the defendants is 
satisfied. So far as this is involved, the defendants 
cannot call upon them, to show the consideration of 
Cade’s lien. 

As respects the charges, which the defendants 
contend should be paid to them, out of the mortgage 
fund, it is evident that, for some of them, the mort- 
gagor could never be made liable, and, that none of 
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them are sustained in that way, which would autho 
rise the court to allow them. Iwould be willing to 
decree in favor of the defendants, for the costs of the 
suit of the bank, against them as Jndorsers, upon 
proof that they had paid them; and for the amount 
of a reasonable attorney’s fee, in the suit at law, 
against Bates, because the complainants should have 
delivered up the property to them, without suit: but 
they cannot be entitled to have the costs of the new 
trial, which was granted on their own application, in 
the suit at law, or the fee to counsel in this case, re- 
funded to them. The sum otf three hundred dollars, 
charged for lawyers’ fees, in the action of trover, is 
most exorbitant. ‘The proper way would be to re 
fer it to a master, to ascertain, what would be a rea 
sonable fee in the suit at law, and how much costs 
had been recovered of, and paid by the defendants, in 
the suit of the bank against them. 

My opinion is, that the decree should be reversed. 


THE SCHOOL COMMISSIONERS rs. DEAN aud M’DADE. 


1. The'school commissioners of the several tow nships in this State, are bodies 


corporate, and may sue as such. 


or . . “ae : . . >t . 9 
2. They are properly designated as “ School Commissioners”’ of the “toeenship, 
describing it by its number and range; and it is net necessary that they should 
be described as Commissioners of the Sixteenth Section of such a township. 


This was an action of assumpsit, brought by the 
School Commissioners of the sixteenth township and 
nineteenth range, in the county of Montgomery, 
against Dean and M’Dade, upon certain promises.— 
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The Circuit Judge quashed the writ, on motion, be- 
fore any declaration was filed. The judgment of the 
court, thus quashing the writ, the plaintiffs contend, 


was erroneous. 
Goldthivaite, for the plaintifi— Vandegraaf, contra. 


Sarroutp, J.—The plaintiffs having failed in the 
prosecution of their suit in the Circuit court, the re- 
lative situation of the parties is the same, in this court, 
thatit was in the court below. ‘The action. appears 
to have been founded on a written agreement, in the 
nature of a simple contract, by which it was stipulat- 
ed, that, in consideration of a lease on part of the six- 
teenth section in the sixteenth township and nine- 
teenth range, in the county of Montgomery, the de- 
fendants would make certain improvements and re- 
pairs thereon. 

The action was a@ssumpsit, brought in the name of 
“'The School Commissioners of the sixteenth town- 
ship, in range nineteen,” in said county, for the use 
of said township. 

On the return of the writ executed, and before any 
declaration was filed, on motion of the defendants’ 
counsel, the court quashed the wait and gave judg- 
ment fur the costs, in favor of the defendants, which 
judgment is assigned for error. 

There may be some difficulty in determining the 
ground of objection which prevailed against the writ, 
as no intimation of it is given by the record. The 
counsel for the defendants, however, suggests, that the 
supposed defect is, that the plaintiffs in the writ should 
have been more particularly designated.—That in- 
stead of “The School Commissioners of the six- 











CASES DETERMINED 


SCHOOL COMMISSIONERS TS. DEAN & M'DADE. 





i 
192 
i 


























: 
| 
| 
L 


| 
| 


teenth township in range nineteen,” &c., the plain- 
tiffs should have been described as ‘The School Com- 
missioners of the szzteenth section, in the sixteenth 
township, &c. 

The plaintiffs’ counsel refers to the act of 1823, “to 
provide for leasing the sixteenth sections,’ &c. to 
shew that the plaintiffs have assumed their legitimate 
title. Itis found, the eleventi: section of this statute 
declares, “‘ that the said school commissioners of each 
township, and said trustees of each school district, 
for the time being, and their successors, respectively, 
during their continuance in office, shall be, and are 
hereby constituted bodies corporate, and by said cor- 
porate name, may sue and be sued,” &c. ‘From this, 
it results, that the plaintiffs are constituted a corpora- 
tion, and in their corporate capacity, were authorised to 
sue and be sued; that their proper title was “The 
School Commissioners of the township, identifying 
it by its number and range, as was done in this case. 
They are so styled in several other sections of the 
act, as well as the one quoted. No “school commis- 
sioners”’ are recognised by law, as a body corporate, 
except those appointed for the management of the 
sixteenth sections, in each township, and their title is 
shown to refer to the township, not the section.— 
There can be no other such commissioners in the 
same township. 

The judgment of the Circuit court is reversed, and 
the cause remanded. 
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1. If an Inferior Court refer a question, purely legal, to the determination of a 
jury, it is error. 

2. But, where it appeared that one agreed to perform services, for a stated time 
which he did within seven days, and the court left itto the jury to determine, 


whether the loss of the seven days was a failure to perform: and the bill of 


exceptions did not shew, but that other proof was made; of other facts were 
involved inthe question so left to the jury; the appellate court refused to re- 
verse. 


This was an action in Dallas Circuit court, by Wal- 
lace, to recover, on an agreement in writing, by which 
the plaintiff in error, and two other persons, agreed 
to pay Wallace one hundred dollars, for teaching school 
for six months. The evidence was, that Wallace had 
performed the time, with the exception of seven days. 
The bill of exceptions showed, that the court charg- 
ed, that the contract was entire : and left it to the ju- 
ry to determine, whether the loss of the seven days, 
was a failure to fulfil the agreement. Verdict for the 
plaintiff. 


SaFFoLtp, J.—The plaintiff in error, and two oth- 
er persons, agreed with Wallace, that each of the 
three former would pay to the latter, one-third of one 
hundred dollars, to teach school for them, six months: 
and, to this effect, they signed articles. Suit being 
brought to recover the amount against Shaw, it was 
proven, on the trial, that Wallace taught the whole 
lime, except seven days. Of the cause of the fail- 
ure to complete the timé, no explanation is given. 

Under these circumstances, the court charged the 
jury, that, the contract being entire, the then plaintiff 
was bound to prove a substantial performance, on his 
vol. 2. 25 
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part—“ The defendant’s counsel prayed the court to 
charge the jury, that, if they believed, the plaintiff 
had lost seven days, or failed to teach that number of 
days, he could not recover. ‘This instruction the 
court did not give; but told the jury, it was left to 
them to determine, whether the loss of seven days 
was a failure to fulfil the contract, substantially. 

The jury having found for the then plaintiff, Shaw 
sued out this writ of error, and assigns for causes— 

The refusal of the court to give the charge re- 
quested, and the giving the instructions, contained in 
the latter branch of the charge, as stated. 

In support of the assignment, it is argued, that 
the court submitted a question of law to the jury, 
and that, to do so is erroneous. 

The principle of law is admitted, that if the court 
refer a question, which is purely of a legal character, 
to the determination of the jury, it is error. 

We also admit the authority of the case cited of 
Ellis vs. Hamblin,’ that if a builder undertakes a work 
of specified dimensions and materials, and deviates 
from the specification, he cannot recover upon a guan- 
tum valebant, for the work, labor and materials. In 
such case, the defendant may well .say, he will not 
pay for a description of work that he never contract- 
ed for—perhaps, may not have wanted; and, by no 
means, at the customary price. 

In the case of Wright vs. Turner,’ this court re- 
cognised the principle, that where the plaintiff had 
agreed to serve the defendant three months, at ten 
dollars a month, the contract was entire, and if the 
former abandoned the service, before the expirarion 
of the time, he could not recover, even for the time 
he had served. 
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But do the principles of the decisions réferred to, 
embrace and determine the question before us. 

We have already seen, that the record discloses no 
cause, or pretence why the full term of service was 
not completed. I*rom the nature of the engagement, 
it is highly probable, that this could have been shewn, 
and that, in fact, it was, on the trial below, but the 
circumstances are not stated in the bill of exceptions, 
nor does it state that no other proof was introduced. 
If, under the general terms of the contract, to teach “for 
six months,” the teacher insisted on a vacation of one 
week, and Shaw, knowing this, made no objection, 
until after the school had terminated; or, if the two other 
patrons, considered the right to the vacation implied, 
from the circumstances, and consented to it; or,if the 
failure was caused from affliction, among the pupils, 
from inclement weather, or any other strongly palliat- 
ing circumstance, justice would entitle the teacher to 
his compensation, and the law would not forbid it.— 
If the failure to fulfil the term, was attributable alone 
to a wanton violation of duty—yet, as the deficiency 
was comparatively so small, it is only to preserve the 
inviolability of contracts, and because of the impos- 
sibility of limiting innovations upon them, that the 
law is so rigid as to demand a forfeiture of the con- 
tract. 

Then, as the cause or motive of this failure, is 
deemed material—as it does not appear, and, under 
all the proof, may have involved contested facts or 
inferences, proper for the determination of the jury, 
I think there was no error in the instructions. After 
charging the jury, that the contract being entire, the 
plaintiff was bound to prove a substaniial perform- 
ance on his part, the court might well submit the 
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question to them, whether the loss of the seven days 
was a failure to fulfil, substantially, the terms of his 
contract. We think there was no error, and the judg- 
ment must be affirmed. : 


SUGG rs. POOL, et al. 


1. It cannot be plead, in justification to an action of trespass, for false impris. 
onment, that the defendant had reason to believe the plaintiff a murderer, 
whose description he answered. 

2. Such facts can only go in mitigation of damages. 


This case was an action of trespass, for false im- 
prisonment, brought against Kinney Pool and Robert 
Caruthers, in the Circuit court of Tuscaloosa. The 
defendants plead, in justification, in substance, that 
the plaintiff had been arrested by them, in conse- 
quence of his answering the description of a mur- 
derer, who had fled from justice. ‘This plea being 
demurred to, the Circuit court overruled the demur- 
rer; and judgment was had for the defendants. 


Stewart, for the plaintiff—Elhs, contra. 


Taytor, J.—To the declaration filed in this action 
of trespass and false imprisonment, the defendant plead- 
ed, that the governor of Georgia had issued a procla- 
mation, reciting, that a murder had been committed 
in that State, by Philip Hattox, on the body of Jeth- 
ro Jackson—that Hattox had fled from justice, and 
offering a reward of two hundred and fifty dollars, 
for the apprehension and delivery of the said Hattox, 
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for trial.—'That, from a description which had been 
given of said Hattox, by Kdmund Jackson, Robert 
Jackson, Albertes Jackson, Mark Jackson and Wil- 
liam H. Saunders, which had been, a short time be- 
fore, published in a newspaper, printed in Tuscaloosa, 
in this State, “ which description the plaintiff, in all 
respects, answered—it was believed by the defendants, 
and many others, citizens of Tuscaloosa, that the said 
plaintiff was the same identical Philip Hattox, who 
had been charged with the murder of Jethro Jack- 
son, under the assumed name of William Sugg.— 
Therefore, the defendants, having good and probable 
cause of suspicion, and vehemently suspecting the 
said plaintiff to have been guilty of the murder of the 
said Jethro Jackson, did, at the time, when, &c. cause 
the said plaintiff to be arrested, by Phillip Williams, 
then acting constable for the said county of Tusca- 
loosa, by virtue of a warrant, issued by Benjamin G. 
Sims, a justice of the peace,” &c. 

To this plea the plaintiff demurred : the demurrer 
was overruled by the Circuit court, and this is as 
signed as error. 

Many points have been made in the argument, 
which it is deemed unnecessary to notice, as the gist 
of the plea forms no defence to the action. The sub- 
stance of it is, that the defendants, believing the 
plaintiff to be another man, caused him to be arrest- 
ed. This is no justification, but merely matter of 
extenuation. This is sustained by all the authorities, 
and by analogy. 

The case of Aaron vs. Alexander, Cronwly and Sol- 
omons,' is precisely in point. It was there determin- 
ed, not only that the persons making the arrest, by 
inistake, but the keeper of the watch-house, who re- 
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ceived the prisoner, in equal ignorance of his identi- 
ty, were guilty of a trespass. ‘The law is thus laid 
down by elementary writers, who are supported by 
an unbroken chain of decisions. An officer, making 
an arrest, and the persons procuring it, act at their 
peril. 

This rule extends toa levy on property. The of. 
ficer who seizes the property of A., under an execu 
tion against B., cannot pléad the mistake, in justifica 
tion. Whether an individual, who has fled from jus. 
tice, in another State, can be arrested in this, in any 
other way, than the manner prescribed in the acts of 
Congress and this State, we think unnecessary now, 
to determine, as we have no doubt, that all these cir 
cumstances should be received, in mitigation of dam- 
ages, on the trial of this case. 

The judgment is reversed, and the cause remand: 
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ALDRIDGE vs. THE TUSCUMBIA, COURTLAND, AND DECATUR 
RAIL ROAD COMPANY. 


1. The constitution of this state does not prohibit the condemnation of private 
property, by the government, for the public benefit, if compensation be made 
to the owner thereof. 

2. It is not essential to the exercise of this power, that the preperty so condemn- 
ed should be in the continued occupation of the government, or its ageut. 

3. The sovereign power which possesses this right of condemning private pro- 
perty, is the same as the Jaw making power. With us it resides in the peo- 
ple, who have transferred its exercise to their representatives, under such 
restrictious as are imposed by the constitation. 

4. A retrospective act of the legislature, which wouid take away a rightof pro” 
perty, or dissolve the obligation of a contract, would be unconstitutional and 
void. 

5. But the legislature may pass an act that inmany respects would be retro. 
spective, yet valid—such as an act changing a remedy, after a cause of ac. 
tion has accrued—changing the jurisdiction of a court, or a mode of securing 
testimony, &c. 

6. Semble—the prohibition against the passage of ez post facto laws in the consti- 
tution of the United States, applies to criminal, not civil cases. 

7. The condemnation of private property, to the uses and purposes ofa rail road 
company under a charter granted by the legislature, which allows to the par. 
ty whose property is condemed, a just compensation to be ascertained bya 
jury; is clearly within the power of the legislature. 


This case came before the Supreme Court, as on a 
case agreed ; and was designed to test the validity of 
the 5th section of an act, passed by the legislature of 
Alabama, incorporating the Tuscumbia, Courtland 
and Decatur Rail Road Company. 

The President and Directors of the Company pro- 
ceeded, under the authority of the charter, to condemn 
a portian of the land of the plaintiff in error, under the 
provisions of the section alluded to, which is as follows: 

Sec. 5. And be it further enacted, That the said pre- 
sident and directors shall commence said road at the 
east end of the Tuscumbia rail road, and extend the 
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same by the way of Courtland and to Decatur, in the 
county of Morgan. They shall be authorised to con- 
tract with, and receive conveyances of any land, 
stone, or gravel, &c. which may be required in the 
construction of said road; and when the owner and 
the company can not agree as to price, or when the 
owner is an infant, non-resident or zon compos mentis, 
then it shall be lawful for the president and directors 
ef said company, to apply to any justice of the peace 
for a warrant, directed to the sheriff of the county, 
commanding him to summon a jury of seven disin- 
terested freeholders, a majority of whom shall be av- 
thorised to assess the damages, under the same rules 
and regulations now established by law in cases te 
other roads, and said jury shall forthwith assess the va- 
lue of said land, stone, gravel, timber, &c. subject to the 
right of an appeal to the circuit court by either party, 
who shall think themselves aggrieved, when the trial 
shall be de novo, by a jury, as in other cases; and the she- 
riff shall return the same to the office of the clerk of 
the county court of the proper county, and at the next 
term of the commissioners’ court, the same shall be 
affirmed, if no objection ; and if the court shall set 
the same aside, the said court shall order a new writ, 
and the assessment made in pursuance thereof shall 
be final, and the land, stone, gravel, timber, &c. so 
contracted for or condemned, shall enure to the said 
company for fifty years, upon the payment of said mo- 
ney to the person contracted with, or into court, as 
thecase may be; and the whole proceedings shall be 
entered of record in said court, at the expense of said 
company : Provided however, the said work shall in 
no wise be delayed on account of the proceedings had 
as aforesaid; but the said company, on tendering the 
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sum to which the land, stone, gravel, or timber, shall 
have been valued, to the owner, or depositing the 
same in the office of the clerk of said court, may pro- 
ceed with said work, if there shall be no.appeal: And 
provided further, that no right shall exist in said com- 
pany, to pull down, or remove any dwelling-house 
without the consent of the owner thereof. 


Lipscoms, C. J.—This action was brought before 
a justice of the peace, under the charter, for the pur- 
pose of condemning to the use of the corporation, a 
portion of a lot of ground, belonging to the plaintiff 
in error. The justice of the peace proceeded, accor- 
ding to the directions of the charter of incorportion, 
to have a jury empanneled, to consider the advan- 
tages and disadvantages that would result to the own- 
er of the land, by the road running on it, and to as- 
sess to him such damages as he might sustain from 
it. 

The plaintiff in error was not satisfied with the 
amount of damages assessed to him, and claimed an 
appeal to the Circuit court. After the appeal had 
been taken, the parties consented to bring the cause 
before this court, by a writ of error, as from an affirm- 
ance of the judgment rendered by the justice of the 
peace. ‘To this course of proceeding, for the pur- 
pose of having the case speedily ‘decided, as delay 
might be extremely injurious, we can perceive no rea- 
sonable objection. We are bound to believe that it 
is not a fictitious case, but that it was brought, and 
defended, in the court below, in sincerity and truth. 

The case was not argued at the bar, but a written 
argument has been submitted, in behalf of the plain- 
tiff in error, and one for the corporation. 
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Werwill proceed to examine the objections, taken 
in the argument, to the judgment of the justice of 
the peace. 

The position first assumed, is, that the fifth section 
of the charter is unconstitutional and void, because 
the road is a work for private, and not for public use. 

In support of this position, it is said, that the tenth 
section of the charter vests the road and the machin- 
ery in the company; that no persons, therefore, but 
those of the company, can run cars on it, without 
permission—and, that, however great a public bene- 
fit it may be, it cannot be for public use.-—That the 
right of public use is the only ground of power, in 
the legislature, to condemn private property.—That 
if public benefit and public convenience, gave the 
right to the legislature, and they were to judge of the 
expediency of exercising it, there would be no limita- 
tion on their acts, and nothing to prevent their passing 
retrospective laws.——That the condemning private 
property to public use, is, in no case, the exercise of 
a law-making power, but is an act of sovereign pow- 
er, justified only by necessity.—T hat, in cases of mere 
benefit and convenience, the legislature has no au- 
thority to pass.on the existence of the necessity.— 
That, independent of all positive law, governments 
have the right, on the principle of self-preservation. 

The distinction taken, between public use and pub- 
lic benefit, does not seem to me, sustained by reason; 
nor has precedent attached a different meaning to the 
terms : in practical application, they are convertable 
terms. The right to appropriate private property to 
public use, is admitted; but the power is denied, for 
any public benefit. If, to make a thing of public 
use, from which a benefit is derived, it’ must bein the 
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continued occupancy of the agent of the government, 
or used as a public common; the case of condemning 
private property to public use, for the purpose of en- 
abling an individual to erect a grist mill—one of the 
cases relied on in the argument, as an illustration of 
the powers of the legislature—would not be propiti- 
ous to the object for which it was invoked. If there 
is a distinction in the terms, the case of the mill would 
be a public benefit, and not for public use. Itis true, 
that the term “use,” is employed in the latter clause 
of the thirteenth section of our declaration of rights. 
“Nor shall any person’s property be taken, or applied 
to public use, unless just compensation be made there- 
for.”. But, it would be curtailing the sovereign pow- 
er of the government, very much, indeed, to say, that, 
under this clause, in the declaration of rights, private 
property could not be appropriated to the public, with- 
out a continued occupancy of the thing appropriated. 
Whatever is beneficially employed for the communi- 
ty, is of public use, and a distinction cannot be tol- 
erated. | 

The right of eminent domain, is always vested in 
the supreme authority of the State. Whatever the 
form of the government may be, the paramount right 
being in such supreme authority, its power to sub- 
ject private property to public use, has never been 
questioned. In absolute despotisms, where the su- 
preme authority is vested, without limitation, in one 
ruier, such individual ruler can subject the private 
property within his dominions, to the public use; and 
he is the sole judge of the expediency and necessity 
of the measure. In Great Britain, this authority 
is in the king and parliament. With us, it 1s 
primarially with the people, and it is exercised through 








CASES DETERMINED 





ALDRIDGE ¥$ TUSCUMBIA RAIL ROAD COMPANY. 













the agency of the representatives, assembled in a 
legislative capacity. But, with us, as in every other 
form of government, the sovereign power of the State 
must determine, not only whether the application of 
private property will be useful to the country, but the 
expediency of so applying it. And there is no max- 
im sounder, or of more universal application, than 
“ that individual right must yield to the public good.” 

The sovereign authority is frequently exerted over 
personal rights and private property. It is done in 
the enforeement of all quarantine regulations—for the 
prevention of monopolies ; and it is necessary, to pre- 
vent a correspondence with the public enemy. Itis 
exercised by governments, as well in peace, as amidst 
the tumult of war—in time of peace, in opening har- 
bors, dock yards, and channels of peaceful commerce, 
productive of the general prosperity of the country— 
in time of war, private property is more frequently 
subjected to the public use—for provisioning armies, 
supplying the means of transportation, and in the 
erection of fortifications. And, sometimes, it has 
been considered necessary to destroy every article of 
subsistance, and every thing that could, in any way, 
be subservient to the support and comfort of an in- 
vading army, for the purpose of arresting its progress. 
In such cases, infinite distress is produced by the de- 
struction of private property; but the government 
acts on the principle of a right to sacrifice a part of the 
good of the many. If such measures have been resort- 
ed to, without the extreme case of all controlling ne- 
cessity actually existing, it may be said, the govern- 
ment has acted unwisely and cruelly, to its suffering 
subjects; but the right cannot be questioned ; and 
the expediency of such measure cannot be passed on 
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by any higher power, than public opinion. In most 
governments, private property is subjected to the use 
of the public, without any other guarantee to the 
owner, of a fair compensation or equivalent, than the 
confidence reposed, in the faith, and inthe moral ob- 
ligation of his government, or sovereign, to render 
every possible protection to the subject. 

The sovereign power with us, has imposed a limi- 
tion on itself, unknown to other sovereignties, except 
those of the American Union. It is declared, that, 
this right of using private property for public use, 
shall not be exercised, “ without a just and fair com- 
pensation ;’ but there is no limitation on the right 
of determining the usefulness and the expediency of 
such appropriation. I need not surely refer to au- 
thority, in support of these inherent principles of go- 
vernment; were it necessary, it would be abundantly 
found in Blackstone, in Vattel, and in every other 
writer on the elements of law. 

But it is said, that the “right of condemning pri- 
vate property, to the public use, is in no case the ex- 
ercise of the law-making power ;—that it is an act of 
sovereign power.” I am not able to perceive the force 
of this objection—there seems to me to be an incon- 
sistency in it. And I cannot comprehend a distinc- 
tion, between sovereignty, and the law-making power. 
Sovereignty, shorne of this attribute, would be sove- 
reignty nolonger. Thero can be no higher exercise 
of sovereignty, or any act more expressive of its true 
character, than the legislative, or law-making. Law 
is a rule of action prescribed by the supreme authori- 
tyin a state. An absolute prince would exercise this 
sovereign power, simply, by an expression of his will; 
because, to his subjects, his express will is their rule 
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of action. In England, it is exercised by the king 
and the two houses of parliament; with us, by the 
governor, and the senate, and the house of represen- 
tatives, in general assembly convened. ‘The people, 
the source to which all power in this state may be 
properly referred, have declared, by their constitu- 
tion, that they will exercise this power.of legislation, 
in a particular mode, but their laws, when made un- 
der the restriction, so prescribed, are, nevertheless, the 
acts of supreme sovereign authority, unfettered by 
any thing but its own limitations. These restrictions 
are imposed by the sovereign people, the fountain of 
alllegitimate authority, on themselves. In figurative 
language, they declare, so far will we go, and no fur- 
ther; in this mode, and no other, will we exercise 
the law-making power. Should we, in our legisla 
tive capacity, attempt to transcend the restrictions 
we have imposed on ourselves, we have prescribed a 
remedy,-for the control of such irregular exercise of 
power: this check we repose in the judicial depart- 
ment, and through those tribunals, still a part of our- 
selves, will we declare the invalidity of such acts. 

The second ground assumed in the argument, is, 
that the charter is retrospective in its operation, in 
this, that it takes away a vested right; and strong 
objections have been urged against the power of the 
legislature, to pass such laws. It is contended, that 
without any constitutional inhibition expressly impos- 
ed, it is not to be presumed, that the framers of our’ 
constitution ever designed vesting such power in the 
legislature. 

We are api to use the term retrospective, as one of 
similar import with ex post facto; against the former, 
there is no express prohibition: the constitution of 
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the United States restrains the States from passing 
laws of the latter description, and I apprehend that 
the proposition that no state can pass a retrospective 
law, is only true, sub modo. 

If the retrospective act is to take away a right of 
property, or to dissolve the obligation of a contract, 
it would be unconstitutional and void. Not because 
it is retrospective, but the first would be not only re- 
pugnant to the fith article of the amended constitu- 
tion of the United States, but also in violation of our 
own bill of rights. And the last would be in con- 
travention of the article in the constitution of the U. 
States, that provides that no state shall pass a law, 
in violation of the obligation of contracts. But the 
legislature may pass an act, that in many respects, 
would be retrospective, and yet, its validity could not 
be questioned. The remedy may be changed, after 
a cause of action has accrued. The jurisdiction of 
the court, in which an action is cognizable, may be 
changed—the mode of securing testimony, or of en- 
forcing a remedy, may be changed : in fine, it would 
be competent to make any modification in the modus 
operandi of prosecuting asuit. All these cases would, 
to some extent, be retrospective, because, that the law 
would operate on rights that previously existed. 

In the case of Dashvs. Vankleeck,’ an action was Rep art 
brought against a sheriff for an escape. An act of 
the legislature was passed after issue had been joined, 
concerning escapes ; which would have had the ef- 
fect to destroy the plaintiffs action. This act was at- 
tempted to be brought up in the defence, but the 
court decided that it could not control, or affect the 
plaintiffs right of action. 

In the case of Calder and Wife v. Bull and Wife’, 33 Dallas, 
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the Court of Probates, had decided against the validi- 
ty of a will, and the statute of limitations had inter- 
posed a bar to an appeal; the legislature of Connec- 


ticut, passed an act, setting aside the judgment, and 


authorising a re-hearing before the Court of Probates, 
with the liberty of an appeal within six months.— 
The judgment of the court was then in favor of the 
will. Onappeal to the Supreme Court of the Uni- 
ted States, -judgment was afiirmed—Judge Chase 


holding that the act was not in contravention of ei- 


ther the constitution of the state of Connecticut, or 
that of the United States—lIredell, Patterson and 
Cushing, concurring. In this case, the Judges alk 
held, that the prohibition against passing ez post facto 
laws applied to criminal, and not to civil cases. Judge 
Chase observes, that the “restraint against passing 
ex post facto laws, was not considered by the framers 
of the constitution, as extending to prohibit the de- 
priving a citizen even of a vested right to property - 
or the provision that private property should not be ta- 
ken for public use, without just compensation, was 
unnecessary.” 

I therefore conclude, that if a retrospective law, 
when applied to civil cases, takes away no vested 
right to property, it would not be unconstitutional. 
A distinction exists between a right of property, and 
a mere franchise or right to an office. One may be 
in the legal possession and enjoyment of a lucrative 
office, and the legislature may, notwithstanding his 
possession, abolish the office, and with the office, the 
profits or salary would fall. Or the incumbent to an 
office, for a term of years, may be ousted, and before 
he could be legally reinstated, the office may beabol- 
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ished; profitable rights would thus _ be affected by a 
retrospective law. 

The third objection is, that the charter violates the 
third article of our constitution, which delares, that 
the three departments of government shall be kept 
separate. 

It is contended, that the legislature assumed judi- 
cial powers in undertaking to seize the property, or 
enabling others to take it. ‘The charter authorises a 
resort to the ordinary tribunals of the country, for 
the purpose of carrying into efiect the objects of the 
incorporation. In this, there is certainly no encroach- 
ment on the judicial department. If. the legislature 
had assumed in the charter to fix the valuation of any 
individual’s land, and directed its appropriation to the 
use of the corporation, the objection would have been 
better founded—it would have had something more 
the appearance of a judicial act. 

The fourth objection is, that it violates the 9th sec- 
tion of the bill of rights, which secures persons and. 
their possessions from unreasonable seizures. When 
the whole of this section is taken together, there can 
be no doubt, that its sole design and object was to pro- 
tect the citizen, in person, and his private correspon- 
dence, from wanton and vexatious seizures and 
searches, made on slight and frivolous charges of cri- 
minal offences. And it cannot, by any fair construc- 
tion, embrace the seizure and condemnation of pri- 
vate property to public tse. If, however, it could 
be applied to a case of this kind, I am not prepared 
to say, that it would be an unreasonable seizure—so 
far to the contrary, it seems to me, that the circum- 
stances would fully justify the measure. 

The 5th objection is, that the charter is in viola- 
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tion of the last clause of the 10th section of our de- 
claration of rights, which declares, that “no man 
shall be deprived of life, liberty, or property, with- 
out due course of law.” This objection would cover 
the whole case. If the plaintiff has been deprived 
of his property, not according to the due course of 
law, the proceedings have not been legal, and should 
be reversed. It has been emphatically asked, if the 
due course of law, has been administered to the 
plaintiff inthis case. If the legislature had no right 
to pass the act of incorporation, or if the forms of 
law it prescribes, have not been pursued, the answer 
must be in the negative. 

The right to subject private property to public use, 
we have shown, belongs, to the supreme authority of 
the state, wherever, by the form of the government, 
it may be placed. And I trust, it has been satisfac- 
torily shown, that in this state, it has been confided, 
by the people, to the legislature; under such restric- 
tions as they have imposed by the constitution. Two 
questions, growing out of the last proposition of the 
plaintiff in error, will be considered. 

Ist. Is this case an appropriation of private pro- 
perty, to public use. 

And 2d. Ifit is—has the charter sufficiently pro- 
vided, that the owner shall receive a just and fair 
“ compensation therefor.” 

Whenever the state grants a charter of incorpora- 
tion, it is always presumed, that she receives for it 
some equivalent, that the grant is not without a quid 
pro quo. Sometimes, it is paid in a stipulated sum, 
by the corporators, as-a bonus. And sometimes the 
equivalent sought by ‘the legislature, is in the diffu- 
sion of some real, cr supposed advantage, or facility 
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to the community at large, or to a portion thereof. 
If a particular neigh borhood or town, is to be bene- 
fitted, it would as essentially characterize the mea- 
sure, as a public benefit, as it would, if it were to be 
diffused over the whole state. And the amount or 
extent of public advantage to be derived, can only be 
considered by the legislature, in determining its. suf- 
ficiency, to justify a resort,.to the appropriation of pri- 
vate property, for effecting the object of the grant. 
It is on these principles, that a nuisance, in a neigh- 
borhood, however small and limited that neighbor- 
hood may be, can be legally abated. And the au- 
thority to establish all police regulations, may be 
traced to the same source. 

In the state of New-York, they have a statute, by 
which, all persons owning mill dams, on streams 
running into lakes Champlain, Erie, and Ontario, 
which Salmon used to run up from these lakes, are 
required to keep open a slope, in their dam, so as to 
afford a free passage for the Salmon. 

The object of the law, no doubt, was fonnded in 
good policy, and intended for the public good; but 
it will very readily be perceived, that in many eases, 
it would afford an advantage to a very small portion 
of a community, and this too, at the expense of pri- 
vate right, as but few comparatively, could enjoy the 
advantages of the Salmon fishery. The validity of 
this statute, was judicially tested in the case of The 
People vs. Platt.’ Platt was the proprietor of a mill; 
dam, on the Serenac, not far from its mouth; this 
stream is not considered a navigable stream; and as 
Platt was the owner of the land on both sides, if hé 
could be restrained from erecting hisdam in such way 
as he might think proper, it would be by force of the 
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statute in question. The opinion of Chief Justice 

Spencer was, that the enforcement of the statute against 

Platt, would be in violation of the constitution, not on 

the ground of a too limited public benefit to be de- 

rived from the statute, but because no provision was 

made for allowing the owner a just compensation for 

P his property. So, in the great case of Vanhorn vs. 

12 Dallas, Dorrance,* the claim-quieting statute of Pennsylvania, 

was ruled by Judge Patterson, to be unconstitutional, 

in as much, as it did not sufficiently provide for a just 
compensation to the owners. 

The case of Vanderbelt vs. Adams,’ was brought to 
ug recover a penalty for not obeying an order of the har- 
| bor master. Vanderbelt was captain of the steam- 

boat Thistle, lying at a wharf on the Hudson, and 
was ordered to move a certain space, to give a birth 
to the steam boat Legislator. Vanderbelt was the 
owner of the wharf, and on this ground, disobeyed 
thoorder. It was held, that notwithstanding he was 
the owner of the wharf, and in possession, yet he was 
nevertheless bound to submit to the regulations of the 
harbor, though no express compensation. had been gi- 
ven him. The temporary loss of the dominion over 
his property, was necessary to the public conveni- 
ence. ‘The statute of our own state, giving a pri- 
vate way through the grounds of another, on the per- 
son applying for the same, making a just compensa- 
tion to the owner, has been long submitted to. And 
although it does not assume the authority of an ad- 
judged case, yet the fact that it has never been ques- 
tioned, is an argument in favor of its validity. With- 
in the last three or four years, numerous charters, 
containing similar provisions, for condemning private 
property, have been granted, by I believe, nearly 
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half the states of the American union, to rail road and 
canal companies. And although it is not contended, 
that error sanctions error, we should be well con- 
vinced that those states have erred, before we are at 
liberty to discard the force of the argument, deduced 
from the fact, that such power has been exercised by 
those intelligent and patriotic legislative bodies; and 
that this power has never been judicially impugned. 
It is worthy of remark, that reference to the time, 
when those charters were granted, gives additional 
weight to the argument. For if there ever was a 
time, when the powers of government were diligent- 
ly and critically investigated, it is the period of the 
enactment of those charters. Itis a truth, that will 
not be controverted, that the whole history of the past 
ages presents no period of time when the powers of 
government have been subjected to as jealous and se- 
vere scrutiny, as the age in which we live. ‘The peo- 
ple know, and justly appreciate, not only their rights, 
but their own power ; and they are too diligeut to 
permit them to be abridged by their rulers. Virgi- 
nia, the Alma Mater of Washington, of Henry, of 
Pendleton, of Wythe, and of Jefferson, and a host of 
other departed apostles of liberty, over whose names 
and memory, “time shall achieve no conquest’— 
Virginia, always on the watch tower, and ready to 
cry aloud and give the alarm; at the slightest en- 
croachment on personal liberty and private right; 
she too, has within the last two years, granted seve- 
ral charters to rail road companies, containing pre- 
cisely the same provisions. And is Alabama, alone, 
to be arrested from indulging the public spirit of her 
citizens, and marching hand in hand with her sister 
states, in the great work of internal improvement, by 
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a conscientious jealousy of federal interference, on the 
one hand, and an inability to give efficiency to the 
efforts of public spirited individmals in the cause, on 
the other? That this grant of power to the corpo- 
ration, was intended to be a public benefit, there can 
be no doubt. The prosperity of the corporators, is 
inseparable from that of the citizens, in the country 
where these powers are to be exercised. By adding 
to the convenience, wealth, and general prosperity of 
the community alone, can the stock of the company 
be rendered valuable. Limitations and restrictions 
have been imposed by the chatter, on the exercise of 
these powers. A maximum of capital to be employ- 
ed, and. profit to be received on it, is prescribed. They 
were required to give notice of the opening of their 
books, to receive subscription for stock. They are re- 
quired to permit the connection of lateral roads, and 
their existence is limited. The right of: the land is 
not condemned—it remains with the proprietor—the 
use of it only is condermned for fifty years. All of 
these features on the face of the charter, prove that 
it was not made for the corporation or stockholders 
alone, but that it was a matter of much public inter- 
est. It only remains for me to enquire, if a sufficient 
‘provision has been made to secure to the owner a 
just compensation for his property, to be ascertained 
according to the due course of law. 

The fifth section of the charter provides, “they 
shall be authorised to contract with and receive con- 
veyances. of any land, stone, or gravel, &c., which 
may be required in the construction of the said road; 
and when the owner and the company cannot agree 
as to its price; or, when the owner is an infant, non 
compos mentis, or non-resident; then it shall be law- 
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ful for the president and directors of the said compa- 
ny, to apply to any justice of the peace for a war- 
rant, directed to the sheriff of the county, command- 
ing him to summon a jury of seven disinterested 
free-holders, a majority of whom shall be authorised 
to assess the damages, under thesame rules and regu- 
lations now established by law, in cases of other 
roads: and the said jury shall, forthwith, assess the 
value of the said land, gravel, timber, &c., subject to 
the right of an appeal to the circuit court, by either 
party who shall think themselves aggrieved. When 
the trial be de novo, by a jury, as in other cases, and 
the sheriff shall return the same into the office of the 
clerk of the county court, of the proper county—and 
at the next term of the commissioners court, the same 
shall be affirmed, if no objection: and if the court 
shall set the same aside, the said court shall order a 
new writ, and the assessment made in pursuance 
thereof, shall be final; and the land, stone, gravel, 
timber, &c., so contracted for, or so condemned, shall 
enure to the said company for fifty years, upon the 
payment of the said money to the person so contract- 
ed with, or into court, as the case may be: and the 
whole proceedings shall be entered of record in the 
said court, at the expense of the said company.” 

I wish this section of the charter borne in mind, 
and compared with the provisions of the act of the 
legislature of Pennsylvania, commonly called. the 
claim-quieting statute, for the relief of the settlers 
under the Connecticut grant, to see how far the ob- 
jections taken to the latter by Judge Patterson, ought 
to prevail against this. Settlements had been made 
within. the chartered limits of the state of Pennsyl- 
vauia, by persons, under grants from Connecticut, 
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arising from a mistaken impression that the land 
granted was within the province of Connecticut ; 
they were numerous in the county of Luzerne, and 
were called the Connecticut settlers; and they had 
been a long time in the peaceable possession of the 
land. The same had been granted to other persons, 
by the original proprietors of the province of Penn- 
sylvania. For the purpose of protecting the Con- 
necticut settlers against the Pennsylvania grantees, 
the legislature of Pennsylvania passed the confirm- 
ing and claim-quieting act, confirming to the Connec- 
ticut settlers their right, and providing a compensa- 
tion in lieu thereof, to the grantees under the original 
proprietors of Pennsylvania. It is to the compensa- 
tory part of the act alone, that we should refer, as it 
is. that part of it only that I wish to compare with 
the charter under consideration. It is in the follow- 
ing words: “And whereas the late proprietors, and 
divers other persons, have heretofore acquired title to 
parcels of the lands aforesaid, agreeably to the laws 
and usages of Pennsylvania, and who will be depriv- 
ed thereof by the operation of this act; and as jus- 
tice requires that compensation be made for the lands 
of which they shall thus be divested; and as the state 
is possessed of other lands, in which an equivalent may 
be made to the claimants under Pennsylvania, and 
as it will be necessary that their claims should be as- 
certained by a proper examination—Be it therefore 
enacted, by the authority aforesaid, that all persons 
having such claims to lands, that will be affected by 
the operation of this act, shall be, and they are here- 
by required by themselves, guardians, or other law- 
ful agents, within twelve months from the passage of 
this act, to present the same to the board of property, 
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therein clearly describing those lands, and stating the 
grounds of their claims, and also producing the pro- 
per proofs, not only of thefr titles, but the situations, 
qualities aud value of the lands so claimed, to enable 
thd board to judge of the validity of their claims, 
and of the quantities of vacant lands proper to be 
granted as equivalents.” 


In the case of Vanhorn’s lessee vs. Dorrance, the 304. 


constitutionality of this act was subjected to a judicial 
enquiry, Judge Patterson in a most luminous opinion 
in which he displays, at least sufficient zeal, to pro- 
tect private property from legislative action. After 
discussing, with much ability and perspicuity, the 
nature and origin of the right of government, to sub- 
ject private property to their use, admits the right, 
and also concedes the right of the governments, to 
determine on the exigency that will justify a resort, 
to the exercise of such power. And he resolves his 
objections, to the constitutionality of the act, into the 
mode or manner in which a compensation for the land 
so taken, is to be ascertained, and the nature of the 
compensation itself. He contends, with much force 
of argument, against the right of the legislature, to 
determine, by a board of property. chosen by itself, 
without the consent of the owner, the value of the 
land, and shows, it seems to me conclusively, that 
the valuation of the land could not be constitutionally 
ascertained, in any other way than by the interven- 
tion of an impartial jury. The right of the board to 
try the validity of the claimant’s title, was obnoxious 
to the same obiection. The learned Judge says, that 
compensation, in the sense in which the term is. used 
in the constitution, can only be made in foney— 
that money is the common standard, by a compari- 
vol. 2. 28 
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son, with which the value of any thing may be as- 
certained, that it is not only a sign which represents 
the respective value of commodities, but, is a univer- 
sal medium, easily portable, liable to little variation, 
and readily exchanged for any kind of property ; fi- 
nally, that compensation is a recompense in value, a 
quid pro quo, and must be in money. 

It will be seen, by a reference to that part of the char- 
ter of the Tuscumbia, Courtland and Decatur rail road 
company, before quoted, that none of these objec- 
tions will apply to the case before us. The right of 
a trial by a jury, and that too, in the ordinary way in 
which private property is subjected to the use of 
roads, and the erection of mills is preserved. The 
valuation is to be ascertained by a jury, with a right 
of appeal to the ordinary tribunals of justice I 
therefore can see no objection to the validity of the 
act; the rights of individuals have been amply pro- 
tected, and without the power exercised by the Le- 
gislature in granting the charter, there would be an 
end to all works of public improvement of this de- 
scription, whether attempted to be conducted imme- 
diately by the state, or through the medium of corpo- 
rate bodies, because any individual owning the small- 
est quantity of land, however inferior in value, over 
which the road would run, could interpose his veto : 
but fortunately for the community, no selfish indivi- 
dual can hold his government in check in this way. 

We can see nothing in the technical objection, as 
to the manner in which the jury was sworn. 

The judgment of the court below must be af- 
firmed. : 

















JUNE TERM, 1332. 








WRIGHT US. MULLENS. 





WRIGHT versus MULLENS. 


1. The complaint of a party, in a proceeding for forcible entry and detainer, 
must shew, that the plaintiff was in possession. 
2. The word “ occupancy,” does not, necessarily, embrace possession. 


In this case, Mullens instituted, before a justice of 
the peace for Lawrence county, a complaint, alleging, 
that Wright was unlawfully detaining from him a 
tract of land, described in the complaint. A verdict 
and judgment being rendered, befere the justice, in 
favor of the plaintiff, the cause was removed by cert- 
ora7z, into the Circuit court—and affirmed. 

On a writ of error to this Court, it was assigned, 
that the complaint contained no averment, of the pos- 
session of Mullens, in the land, which was the sub- 
ject of the proceeding. 


Hopkins, for the plaintiff—Ormond, contra. 


Taytor, J.—The assignment of error, relied upon 
in this case, is in these words: “The court erred in 
affirming the judgment of the justice, because the 
complaint of the defendant in error, does not shew 
that the defendant ever had been in possession of the 
land occupied by the plaintiff in error, and from which 
the writ of unlawful detainer was intended to remove 
him.”’ 

It is admitted by the counsel for the defendant, 
that it should appear in some part of the proceedings, 
that the party pursuing this remedy, had been in pos- 
session ; but it is contended, that by a liberal con- 
struction of the complaint, it does show that fact, and 
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that such a construction is always given in cases of 
this kind. 

It is certainly true, that this mode of redress, is fa- 
vored by our courts; and if the proceedings before 
the justice contain any thing equivalent to an allega- 
tion of possession in the defendant in error, it will be 
deemed sufficient to sustain the judgment. 

The part of the complaint relied upon, is in the 
following words: “The said James Mullens did, on 
the 7th January 1830, purchese the following tract of 
land, lying in the said county, to-wit—the east half 
of tke north west quarter of section number eight, 
township number five, aud range number nine, west, 
under theact of Assembly, passed twentieth January, 
eighteen hundred and twenty-nine, and entitled an 
act to enable the State of Alabama to sell and dis- 
pose of certain lands therein mentioned, as an occu- 
pant.” 

It is insisted that his purchase “ as an occupant,” 
necessarily conveys the idea of a previous possession. 

The provisions in the act referred to, giving pre- 
ferences to occupants, are to be found in the nirth 
and tenth sections. 

The ninth declares, “that each and every free 
person, or the legal representative of such, who, on 
or before the first day of June, eighteen hundred and 
twenty-eight, cultivated any of said lands, or now 
hold possession by purchase under such, and now 
actually residing upon, cultivating, or occupying, any 
of said lands, shall be entitled to a preference in be- 
coming a purchaser of the lands he or she resides up- 
on, occupies or cultivates, not exceeding one half sec- 
tion, which may be taken in half quarter sections, or 
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in any other legal sub-division, so as to include his 
improvements, as far as practicable.” 

“Sec. 10. That when two or more persons, enti- 
tled to pre-emption, according to the provisions of this 
act, reside upon, cultivate, or occupy, the sanie half 
quarter section, or the same part of a fractional sec- 
tion of land, according to the legal sub-division there- 
of, the same shall be divided equally between the two 
having the oldest occupancies,” &c. 

Any person having title to a tract of land, who 
lives upon and cultivates a part of it, is considered as 
in possession of the whole, and if another should en- 
ter upon any part of the tract, he would be viewed 
as a trespasser, and if he remained on it, as dispos- 
sessing or ousting the owner. Buta man who set- 
tles upon the public domain, alihough that domain, 
by actual survey, is laid off into distinct tracts, either 
large or small, he is considered in possession of no 
more than he actually cultivates. This intrusive 
possessor, could not be so far favored by the law, as to 
be viewed as occupying more than he had actually 
subdued. ' Therefore, if one or more persons should 
afterwards settle upon other parts of the same tract, 
their possession would not conflict with his. 

No title was vested in the occupants, by the act of 
1828, until the right of pre-emption was, in some way, 
recognised by the officers of the state; probably not 
until the occupant actually purchased the land; and 
until such recognition, the possession of each was h- 
mited to the land actually subdued by him. 

The complaint states, that the plaintiff in error 
was in possession of the land described in it, at the 
time the purchase was made. May not the defen- 
dant have been the last of three settlers on the same 
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half quarter, and, under the law, not entitled to any 
part of it by pre-emption, or may he not have settled 
on and subdued a part of it after the first of June, | 
1828, and before the defendant acquired any title? | 
It is true, the complaint alleges that he was possessed ' 
of the half quarter section ; but as this was the act 
of the defendant in error, the plaintiff cannot be pre- 
judiced by it; and under such a description, there is 
no doubt proof might have been made of possession 
of any part of the land, no matter how small. It ' 
might even have happened, that the commissioners 
allotted to the defendant, land to which strictly he ; 
had no right. The word “ occupant” does not ne- ( 
cessarily embrace possession of the spot held by the 
plaintiff, and it is believed that something clearly j 
showing a previous possession in the person making 
the complaint must appear in the proceedings. 

In the case of Payne vs. Martin,” the complaint 
states “ that Martin held the premises for a term of 
years, and that Payne was tenant thereof for the year 
1823, and continued to holdover. There, it was de- 
termined that the allegation of possession was snfli- 
cient after verdict, because, although the complaint 
was somewhat indefinite, it admitted of “no other 
interpretation, than a vague or imperfect description 
of a tenancy held by Martin for a term of years, by 
him let to Payne for one year,and by him held over.” 

In this case, however, “other interpretations” 
may be given tothe complaint, and such as would 
not comply with the requisitions of the law. 

If, after the first of June, 1828, and before any ti- 
tle was vested in the defendant in error, the plain- 
tiff took possession of a part of the land ; or if he was 
the last of three settlers on it, but occupied a differ- 
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ent part from that cultivated by the defendant; or if 
the com missioners, by mistake, or by being overreached, 
determined that the defendant was entitled to the pre- 
emption right, ineither instance the defendant never 
would have had possession of the spot occupied by 
the plaintiff in error. 

It may be said that the most probable inference 
is, that there had been a previous possession by the 
occupant. ‘True; but I do not find any case in 
which this is adjudged to be sufficient. 

It is always with great reluctance, that I agree to 
reverse a case, where justice is evidently on the side 
of the judgment below; but it is much more impor- 
tant, that rules of law should be preserved, than that 
justice, in each particular instance, be meted out. 

The court is of opinion that the judgment should 
be reversed. 
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1. In.an action on a promissory note, brought by the assignee thereof, which 
note was given for the price of aslave, purchased on an absolute warranty 
of soundness—held, that evidence of the unsoundness of the slave, at the 
time of the sale, (amounting to an entire failure of consideration,) was suff 
cient to entitle the defendant to a verdiét, without proof thatthe vendor knew 
of the unsoundness; and without proof of an offer to return the slave—it 
appearing that the slave died so soon after the sale, as to render a return um- 
practicable. 


This was assumpsit, in Greene Circuit court, to re- 
cover the amount of a promissory note: and was 
brought by the plaintiff in error, as endorsee of one 
Shackleford. The note had been given for the price 
of a slave, who died eight days after the sale.— 
Shackleford, in consideration of the note, executed 
to the defendant a bill of sale, with warranty; and 
the present action was defended on the ground of the 
wnsoundness of the slave, at the time of the sale. 
It was in proof, that the slave was placed on the 
plantation of the defendant; and that the latter was 
out of the county, until after the slave died: but no 
evidence was offered to show an offer on the part of 


-the defendant, to return the slave to the vendor. 


In relation to these facts, the court, as appeared by 
the bill of exceptions, charged the jury, that as the 
vendor had executed a bill of sale with an absolute 
warranty of soundness, it was not necessary for the 
defendant, (to entitle him to a verdict,) to prove that 
the vendor knew of the unsoundness of the slave, at 
the time of the sale: but that it was sufficient to 
to prove that the slave was unsound at that time.— 
Also, that the defendant was bound to offer to return 
the slave within a reasonable time after the unsound- 
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ness had been ascertained; but that if the death of 
the slave ensued in so short a time after the sale, as 
to give no opportunity to the defendant to do so, he 
was to be excused, for the failure. 

A verdict being had for the defendant, the above 
charge was relied on, in error. x 


Ernin, for a eee contra. 


SaFFoip, J.—The action was assumpsit on @ pro- 


’ missory note, given by the defendant in error, who 


was also defendant below, for the price of a negro 
slave, sold to him by ond. R. D. Shackleford, who 
subsequently transferred the note, by endorsemeut, 
to the plaintiff. 

Issue was joined between the parties, on the 
pleas of non-assumpsit, want of, and failure of con 
sideration; and fraud. 

A bill of exceptions shews, that the vendor, atthe 
time of tie sale, executed a bill of sale, containing 
an absolute warranty of the soundness of the slave ; 


that on the second day after the sale, the overseer of 


the defendant, having the care of the slave, “ was 
told that the said slave, from his appearance at that 
time, was unsound, and a cheat;” thatin eight days 
after the sale the slave died. It is, also, in like man- 
ner shewn, that Shackleford lived, at the time, seven 
or eight miles from the defendant’s plantation, where 
the slave was kept after the sale, until his death ; that 
the latter lived four or five miles off; ‘and that two 
or three days after the sale, he left home and went to 
Tuskaloosa, and did not return home until after the 
death of the slave ;” and the slave continued to work 
on the defendant’s plantation, from the sale till his 
vol. 2. 29. 
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death. There was no evidence of an offer on the 
part of the defendant to return the slave to Shackle- 
ford, nor any notice given to him of the unsound- 
“ness. 

Upon this state of facts, the court charged the 
jury, that as Shackleford had executed a bill of sale, 
containing an absolute wafranty of soundness, it 
was not necessary to prove his knowledge of the un- 
soundness to entitle the. defendant to a verdict; but 
thatit was sufficient to authorise them to find a ver- 
dict in favor of the defendant, for him to prove that, 
in point of fact, the slave was unsound at the time 
of the sale, and warranty, though Shackleford was 
not apprised of the fact. 

The court further charged, however, that the de- 
fendaiit was bound to offer toreturn the negro within a 
reasonable time, after his unsoundness had been ascer- 
tained; but, that af he died in so short a time after 
the sale, as to give no opportunity to ascertain whe- 
ther he was materially discased, then the defendant 
would be excused from offering to return the negro: 
also, thatif the jury believed there was fraud in the 
sale, it made the defence so much the stronger. Be- 
sides, the facts in proof, as above stated, there was 
circumstantial evidence of fraud. 

The assignment of error, relating to the suffi- 
ciency of the jury, and of the issue, is conceived to 
be. so fully embraced and determined, by the princi- 
ples of several former decisions of this court, as to 
require no farther examination, 

A more material assignment is, thatthe court erred 
in the instructions given to the jury, as above stated. 

The question here presented, is not entirely res 
integra in this court. Several cases, involving ques 
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tions of failure of consideration, under different as- 
pects, have previously occurred, and been decided ; 
yet the subject is complex, and the questions arising 
out of it multifarious; so that this case is slightly 
distinguishable from any we have previously adjudi- 
cated. The case depends, mainly, on questions re- 
lating to the necessity of rescinding contracts for 
breach of warranty, or fraud, by offering to return the 
article, or giving notice of the unsoundness; and on 
the distinction that should be observed between the 
vendee’s right of relief, when sought by a cross ac- 
tion, or by way of defence to a suit for the considera- 
tion money. 

The first clause of the instructions to the jury, if 
taken in the abstract, and according to its literal ims 
port, would appear erroneous; it would admit of the 
construction, that, as there was an absolute warranty 
of soundness, proof of the confrary, though the fact 
of unsoundness was unknown to the vendor, and the 
failure of consideration was but partial, would ens 
tirely discharge the vendee from liability for the purr 
chase money; and this without any offer to return 
the property, or excuse for failing todo so. But 
viewing the clause of the instructions, in connection 
with the entire charge, and the proofs stated in the 
bill of exceptions, it exhibits a different aspect. 

It is clearly shewn, that the slave died within eight 
days after the sale—that the vendee lived four or.five 
miles from his plantation where the slave was during 
the time, and that within two or three days of the 
sale, said vendee left home, and did not return tothe 
couniy until after the death of the slave; it dees not 
appear that the defendant (the vendee) had any know- 
ledge or information ol the unsoundness of the slave, 
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until after his death. It is true, the bill of excep- 
tions states, that on the second day after the sale, the 
defendant’s overseer, in whose care the slave had been 
placed, was told that the slave, from his appearance 
at that time, was unsound and a cheat; this language, 
however, admits of no other interpretation, than that 
it was the mere speculation, conjecture, or opinion, 
of some one, judging alone from the then appearance 
of the slave, as the vendee, overseer, or any other 
person, professing no knowledge of the fact, could 
have done: even this conjecture does not appear to 
have been made known to the defendant ; it is there- 
fore entitled to no influence in the case. 

Had the failure of consideration been but partial, 
and the instructions been given with reference to 
such state of facts, they would have been erroneous, 
for the reason, at least, that though the defendant 
may have been entitled to a discount, or diminution 
of the price agreed, yet the plaintiff would have been 
entitled to a verdict in proportion to the true value of 
the contract, the same not having been rescinded. 
But, from the evidence of the death of the slave in 
so short a time after the sale—from the fact that no 
question was raised respecting partial failure of con- 
sideration, and from the circumstance of the jury hav- 
ing, in effect, found the property unsound at the time 


of the sale, the position may be safely assumed, that » 


on the trial, the case was viewed and treated, both by 
the court and counsel, as one involving a total fail- 
ure of consideration. It is equally evident, that the 
only questions materially contested below, and in- 
tended to be reserved, were, whether to entitle the 
defendant to the benefit of the defence relied on, it 
was necessary for him to prove the vendor’s know- 
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ep- ledge of the unsoundness of the property —a rescision 
the of the contract by offering to return it, or a reasona- 
en ble excuse for not having done so. Hence the in- 
nce instruction was given, as mentioned in the first clause 
ge, of the charge ; and the farther direction that the de- 
hat fendant was bound to offer to return the’negro within 
on, a reasonable time after his unsoundness had been as- 
ce certained ; but that if he died 1n so short a time af- 
ler ter the sale, as to give no opportunity to ascertain 
ild whether he was materially diseased, then the defend- 
to ant would be excused from offering to return; and that 
re- if the jury believed there was fraud in the sale, it 

made the defence so much the stronger. 
al, Whether the defendant had sufficient knowledge 
to of the unsoundness of the slave, and a reasonable 
18, time, under the circumstances, within which to have 
nt offered a return, was a question fairly and properly 
on submitted to the jury, and which they have determined 
en in the negative. So far as the question of fraud was 
of involved, they have also decided, as they clearly had 
d. aright todo. Therefore, no error can have arisen, 
in unless it was in the instrtiction to the jury, which in 
no substance was, that though the propery may not 
n- hhave been returned, or the return offered, yet of the 
v- defendant had no reasonable opportunity of doing so, 
16 in consequence of the early death of the slave, this . 
at : circumstance would excuse him, and his defence 
ry should prevail. To establish error on this point, has 
I- been the chief stress of the plaintiff's argument, and 
e in which he relies mainly on the case of Thornton v. 
n- Winn. The doctrine there declared is, that “if oe 
e upon a sale with a warranty, or if by the special terms 
it of the contract, the vendee is at liberty to return the 
j= 
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article sold, an offer to return is equivalent to an offer 
accepted by the vendor, and in that case the contract 
is rescinded and at an end, which is a sufficient de- 
fence toan action brought by the vendor for the pur- 
chase money; or to enable the vendee to maintain an 
action for money had and received, in case the pur- 
chase money has been paid.” ‘That court recognizes 
the same remedy where the sale is absolute, and the 
vendor afterwards consents, unconditionally, to take 
back the property. But they say, “if the sale be ab- 
solute, and there be no subsequent agreement or con- 
sent of the vendor to take back the article, the con- 
tract remains open, and the vendee is put to bis ac- 
tion on the warranty,” unless there was frand, and an 
offer to return within a reasonable time. The rule 
of practice thus adopted at Washington, is as previ- 
ously remarked by this court, (McMillion vs. Prgg 
<O Sowan Marr,*) the most rigid that has any where pre- 
vailed against relief by way of defence to the action 
at law; nor is it clearly and satisfactorily defined.— 
It was doubtless adopted asa part-of the system which 
has been exploded in this state, and many of the 
other states of the union, as well as in several of the 
English courts, that a partial failure of consideration 
is not a defence to an action at law, brought to reco- 
_— ver the price of an article sold; but that in such ca- 
‘ses, the vendee must resort to hiscross action ; which 
remedy on account of its dilatory nature, and circui- 
tous form, is by this court, and many others of high 
authority, deemed inconsistent with justice, and the 
more correct rules of modern practice. 
~gWendel, The plaintiff's counsel also relies on the case of 
236. Burton vs. Stewart,’ in support of his position, that 
this defence can not prevail, because there was no 
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rescision of the contract, by an offer to return the ar- 
ticle. No other case decided in New-York,.is believ- 
ed more favorable to his argument than this. It in- 
volved an alleged decezt in the sale of a mare, where 
there had been no offer to-return the property, or ex- 
cuse forthe failure. There, the court expounded the 
law to be, that fraud, in the sale of a chattel, can not 
be set up in bar ofa recovery ofa note given on such 
sale, unless the vendee on thediscovery of the fraud, 
returns the article purchased.to the vendor, or shews 
itto be entirely destitute of value. 

The case at bar is distinguishable from both the 
cases here cited, in the essential features, that in nei- 
ther of them did the animal, which was the subjects 
of contracts die in so short a time as to deprive the 
vendee of the power to return it, and to affurd con- 
clusive evidence of the totai failure of the conside- 
ration. In the case of Burton vs. Stewart, the mare 
in question appears to have died of the disease which 
was alleged as the ground of fraud; but, from the 
facts stated, it is probable the death did not occur, un- 
til after the lapse of all reasonable time, within which 
the offer to return should have been made. In that 
case, however, the court recognised the right of the 
defendant to have avoided the contract, in either of 
two different modes, according to the facts: they 
were, either to have returned the animal to the ven- 
dor, as soon as the fraud was discovered; or, if the 
fact was so, to have proven her to be of no value.— 
That court further remarked—* It seems to be well 
settled, that if the action had been brought for the 
consideration of the horse, the defendant might have 
shewn, in mitigation of damages, if they had given 
notice thereof, that the horse was not such as the 
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plaintiff had represented ; and that the representation 

was fraudulent. ‘There are cases which shew, that 

where the action is on the security, the rule is difer- 

ent, but this court seeing, no reason for the dis- 

tinction, have not regarded it.” That court adds— 

“It has been decided here, that the partial failure 

of the consideration of a note may be given in evi- 

2 Wend-dence in a suit on the note between the parties to it, 
sll 491. under a notice to reduce the amount of damages.”” 

The doctrine of the case in New York, appears to 

sustain the defence here insisted on, if the remedy, 

+1 Stew.& by way of defence to the action be, as ruled by this 

Porter 71. court, in the case of Peden vs. Moore,” the same, for | 

a breach of warranty merely, that it is in case of 

fraud; and, I think, most, or all the reasons, which 

recommend the direct and speedy remedy in the one 

case, apply equally in the other. The rule in New 

York, that the fact, that the article sold is of no va- 

lue, excuses the failure to return it, is sufficient to 

Sustain this defence ; if it be true, as we think is suf- 

ficiently evident, that the court and jury, in this case, 

treated the consideration as a total failure. It is al- 

so conceived inconsistent with common justice and 

legal analogy, that the omission to return the proper- 

ty to the vendor, should destroy the right of defence, 

when the failure is excused by proof of circumstanc- 

es, shewing that it was impossible or impracticable 

to return it, especially if the cause be its sudden 

death or decay, as appears here to have been the case. 

It is true that the principle has often prevailed, 

and is yet recognised, with increased qualifications, 

that to authorise a vendee to rescind the contract, 

and.successfully resist an action for the purchase 

money, there must appear to have been fraud in the 
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contract, and an offer to return the article, within a 
reasonable time: provided there has been no warran- 
ty, or special agreement for the return of the proper- 
ty. But if there has been such agreement or war- 
ranty, then an offer to return, is equivalent to an of- 
fer accepted by the vendor; and, in that case, the 
contract is rescinded, and at an end; which is a suf- 
ficient defence to an action brought ‘by the vendor, 
for the purchase money; or to enable the- vendee to 
maintain an action for money had and received, in 
case the purchase money has been paid. 

This is the doctrine of cases strongly opposed to 
the remedy, by way of defence to an action at law, 
on the security for the purchase money.; and, among 
others, the cases of Thornton vs. Winn, and Burton 
vs. Stewart, to which reference has been made, and 
on which the plaintiff ’s counsel mainly relies. The 


former, however, recognises, (as. we’ have seen) the 


right of rescission, in case of breach of warranty, whe- 
ther fraudulent or not, by an offer to return the pro- 
perty within a reasonable time. If then, the degree 
of unsoundness has been so great, and the evidence 
of it, so conclusive, that a reasonable time was not 
afforded the vendee, to return the property, it is high- 
ly improbable that the failure can prejudice thégendor, 
and it is equally unjust and unreasonable, that it 
should deny to the vendee his right of defence to the 
action for the purchase money. Nor is there any 
thing expressed in that case, directly. inconsistent 
with the principle of the latter (Burton vs. Stemart,) 
that proof of the article being valueless, excuses the 
failure to return it. 

But if this question was entirely new’ in this court, 
and there were not respectable authorities, more fa- 
vol. 2 30 
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vorable to the defence insisted on, than such as I have 
referred to, we might find more difficulty in the ease, 
‘and, perhaps be drawn to a different conclusion. In 

Pours the case already alluded to,.of Peden vs. Moore, the 
opinion of this court was declared, that there was “no 
sufficient reason for permitting the defence to be set 
up, where there is fraud in the transaction, and de- 
nying it where there is a false warranty; unaccom- 
panied by a fraud.” 

a In the case of Beecker vs.. Vrooman, the principle 
was explicitly recognised, that in an action for'the 
price of a chattel, the defendant may prove a deceit 
in the sale, and that the chattel was of no value, and 
thus defeat the plaintiff’s action ; or, if the unsound- 
ness produce merely a partial diminution of the va- 
lue, he may shew that part.in mitigation of damages. 

Pon John. The case of Sill vs. Rood; which involved a 

"~~ similar question, maintains, that a promissory note, 
given on the sale of a chattel, fraudulently represen- 
ted by the seller to be of great value, when, in fact, 
it was of no value, is without consideration and void. 
[n neither of the cases last noticed, does there appear 
to have been any.offer to return the article. 

4 Masen, The case of Miller vs.-Smith,’ was an action of as- 
‘sumpsit for goods sold, and ‘may be viewed as one in- 
volving a breach of warranty. The defence under 
the general issue, ,was, that the article was expressly 
represented to be of a different and superior quality 
to what it was in fact. ‘Judge Story held, that in 
such case, the defendant may “give the facts in evi- 
dence to reduce the damages : for the plaintiff is en- 
titled to recover no more than the real value of his 
goods”—that “the authorities directly support this 
doctrine ; and there is neither reason nor justice in 
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straining after technical objections, to overthrow it.” 
This case, it is true, is more applicable to questions 
of partial failure of consideration; but none; I pre- 
sume, will question the validity of any defence against 
a total failure of consideration, when similar circum- 
stances would constitute an available defence for a 
partial failure. ; 

The several American decisions of this nature, have 
been maintained on the authority of various English 
decisions, of similar import, and on conceptions of 
their intrinsic justice and necessity.—See Boston vs. 
Button.'—Lewis vs. Casgrove’-—Fisher vs. Lamuda et +7 East.480 
al—Farnsworth vs. Garrard. | He — 

The case of Duncan et al. vs. Bell et al.," though a ad Ge 
decision of South Carolina, where some doctrines pre- a. 
vail on this subject, not generally current, may be M’Cord, 
referred to as authority, on the question mainly con- ” 
tested.in this—not to sustain the principlg.of implied 
warranties of quality or soundness, as is there main- 
tained—but in relation to the necessity of returning 
the article, in order to let in the defence of failure of 
consideration,, for fraud-or false warranty. That was 
an action for the price of a horse, which the defend- 
ant alleged to have been unsound, and of* which he 
died ; but without any imputation of fraud. The 
question was, whether the failure of consideration 
constituted a defence to the action at- law. , In the 
decision, by Mr. Justice Noit, it is remarked, that 
the contest had arisen from a mistaken apprehension 
of the decisions of that court—* from confounding 
the action of assumpsit, on a special promise or un- 
dertaking, with a general indebitatus assumpsit, for 
money had and received.” He also refers to cases 
in that court (Fowler and Williams and Byers and 
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aw Bostwych, *) in which, he says, it was held, “ that as 

Rep.75. Jong as the contract remained open, or not rescinded; 
by the return of the property, or otherwise, ’n ac- 
tion for money had and ‘received’ would not lie.”— 
But, that it never has been held, in that court, “that 
a special assumpsit on the implied warranty might 
not be maintained, even though the contract had not 
been rescinded. The objection, (says he) in all the 
cases, has gone to the form of the declaration, and not 
tothe action. This distinction, therefore, cannot ex- 
ist, where the unsoundness or want of consideration 
is set up by way of defence. Admitting, that here, 
we recognise no such implied warranty ; yet, accord- 
ing to that authority, the rule of practice is no less 
implacable, to;express warranties of soundness—such 
as the present case. - That court, besides former de- 
cisions in that State, relies on early cases, in the En- 
lish books,-in support of the principle, and which, I 
think, afford it sanction. 

»-Doug.23 * In Weston vs. Dawns, it was ruled, that assumpsit 
for money had and received, would not lie, when'the 
payment had been made on‘a contract which was 
still open and not given up by the defendant : also, 
that the vendee had no right, in any ease of false war- 
ranty alone, to rescind the contract, unless the right 
had been stipulated in the original agreement, or “by 
subsequent consent of the vendor. Such, also, is 

“E186003 the doctrine of Powér vs. Wells,’ and many of thé old 

- @ases. The same rule has been frequently applied to 
_ theremedy, by way of defence to an action for the pur- 
chase money, and, ‘doubtless, in many cases, without 
the proper discrimination, such as alluded to above. 
The requisition of a rescission of the contract, by a 
retara of the article, when impracticable, and the ex- 
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istence of fraud in all cases, before successful defence 
can be made to an action for the consideration, 18 con- 
ceived to be totally irreconcilable, not only with jus- 
tice, and the enlightened principles of modern juris- 
prudence, but with the whole doctrine of defence for 
partial failure of consideration, which is acquiring 
general: prevalence, and, with us, has-been fully re- 
cognised. I am, therefore, of opinion, that the judg- 
ment below: must be affirmed: and, in this the court 
are unanimous. 


COWAN vs. HARPER. 


1. A plea to an action on a note, payable in specific articles, that the defendant 
was prepared on the matuity of the note, to deliver part of the articles, is 
bad, on demurrer ; but where the plaintiff takes issue on such plea, and its 
averment is proved, the issue should be found in favor of the defendant.- 


2. In such case, held, error for the ‘court, in reference to two pleas, to instruct 
the jury, that the pleas admitted a balance debt, which they should find for 
the plaintiff. 


This was an action, in Lawrence Circuit court, to 
recover on @ promissory note, which stipulated for 
the payment of three hundred dollars, in shoes. 

The defendant plead, first, a readiness to pay the 
note at maturity—second, ‘set-off, and, third, that at 
the maturity of the note, he was.ready to discharge 
the note to the amount of two hundred dollars.— 
The plaintiff having taken. issue on’ this plea, it was 
asked of the court, to charge the jury, that if the 
averment were proved, the issue should be found in 
favor of the defendant; but the court refused, and 
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charged, that as the first plea admitted the entire 
amount of the debt, and the last a payment of part, 
the jury must find the balance for the plaintiff: and 
he had a verdict. 


Ormond, for the plaintiff — Hopkins, contra. 


Lirscoms, C. J.—This action was brought on a pro- 
missory note, given by the plaintiff in error to the 
defendant, for the payment of three bundred dollars, 
in men’s fine shoes, at three dollars and fifty cents per 
pair. The defendant, plead a readiness to pay, on’ 
the day of the maturity of the note; set-off; anda 
readiness to pay two hundred dollars’ worth of the 
shoes. The last plea was bad, and would have 
been so held,on demurrer. The plaintiff, however, 
took issue on it. On the trial two bills of exception 
were taken: the first as follows—‘ Be it remember- 
__ ed, that on the trial of this cause, the plaintiff prov- 
ed, that. he applied, on the early part of the day of 
the Ist January, 1829, for the shoes named in. the 
contract, stated in the declaration ; that the defend- 
ant was not present, nor any authorised agent.” The 
defendant then proved an off-set, created: prior to the 
Ist of January, 1829, for eighty-seven dollars, and 
proved, also, that he had all the shoes, named in the 
said contract, ready on the day, and at the place describ- 
ed in said contract except twenty or twenty-five pair. 
The defendant also proved, that he was at home, in 
the afternoon of the day’ on which said contract was 
payable—which. was all the evidence in the case :— 
whereupon, the court charged the jury, that, al- 
though the defendant had the whole of the day of 
payment to discharge the contract in, yet, as the 
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plaintiff demanded the shoes in the early part of the 
day, in the absence of. the defendant, and they were 
not delivered; that, that imposed on- the defendant, 
the necessity of shewing, that he was ready and wil- 
ling to deliver the shoes afterwards, on the day they 
were payable, which charge was excepted to. 

The defendant then moved the court, to instruct 
the jury, that, if they believed, from the evidence, 


that the defendant was ready and willing, to deliver 


two hundred dollars’ worth of the said shoes, they 
must find the issue, on the said plea for the defendant; 
and, if they believed the defendant had proved his 
off-set, they must find that also, for the defendant— 
which instructions the court refused to give; but in- 
structed the jury, that the plea, that the defendant 
was ready and willing to to deliver two hundred dol- 
lars of the shoes, was an admission, that one hun- 
dred dollars was due, on the said contract; and that, 
they must find a hundred dollars to be due, notwith- 
standing the defendant had proved his readiness and 
willingness to deliver two hundred dollars’ worth of 
shoes;'and his set-off—to which refusal to give the 
charge, asked for, and to the charge given, the defen- 
dant excepted. 

We believe there was no error in the charge, con- 
tained in the first bill of exceptions: but, in the se- 
cond, the court certainly erred. It has been before 
stated, that the plea of a readiness, and willingness, 
to deliver a part of the shoes was bad; but, in as 
much as the plaintiff took issue on it; if the defend- 
ant proved its truth, the issue ought to have been 
found in his favor. 

The charge of the judge went too far, and was 
wrong,.in the inference ‘of the admission, from the 
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state of the pleadings. He’ had no right to couple 
the two pleas.together, and say, that they admitted a 
balance: each plea stood on its own distinct metits, 
A defendant may plead, not guilty, and. justification, 
in slander, without admitting, or relieving the plain: 
tiff from the proof of-his cause of action. Admit- ' 
ting the facts, stated by the judge, to have been 
proven, in any aspect of the case, the amount due 
was a question belonging entirely to the jury to de- 
termine. 

Let the judgment be reversed, and the cause re- 
manded. 


MATTHEWS versus TURNER. 


I. In an action of assumpsit, brought by a physician. to recover for medical ser- 
vices, the defendant, upon the plea of non-assumpsit, may avail himself of 
the defence, that the plaintiff had not authority, at the time of the services 
rendered, to practice as a physician. 

2. Where matters of fact, involved in the suit, and- proper to be tried by the 
jury, are passed upon by the court, and withdrawn from the jury, in the in- 
struction given, it is error. 


Turner brought an action of assumpsit, in Lime- 
stone Circuit court, against Matthews, to recover for 
medical services rendered. ‘The plea.was non-as- 
sumpsit. The plaintiff proved that he was a prac- 
tising physician, when the act passed establishing 
medical boards. He also introduced evidence to 
show, that he made, through his friend, an applica- 
tion to have his name enrolledas such, by the Hunts- 
ville board. A witness stated, on the other hand, 
that he was secretary of the board; that it was his 
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practice to enroll physicians on application; that he 
had no recollection of an application on the part. of 
Turner; and that he did not find his name on the 
books of the board. The court determined that, if 
the plaintiff could prove his account, he was enti- 
tled to recover ; and instructed the jury, that they. 
had nothing to do with the question of enrollment, 
or the right of the plaintiff to recover as a physician; 
as the defendant conld not avail himself of a defence 
upon that ground, unless he had relied upon it ina 
special plea. 

On this charge, the plaintiff had a verdict and a 
judgment. 


Hopkins, for plaintiff—W. B. Martin, contra. 


SaFFoLp, J.—the action was assumpsit, in which 
Turner was plaintiff, and Matthews defendant, to re- 
cover the value of services rendered by the former, 
as a physician. The plea was non-assumpsit. Up- 
on the trial, Turner proved he was a practising phy- 
sician, in 1823, and when the act passed to establish 
medical boards, he proved by Dr. Littlefield, that he 
requested the witness, within the time prescribed by 
the act, to have his name enrolled with the board of 
Huntsville, as a practising physician; and that the 
witness applied to Dr. Fearn, a member of the board, 
to make the enrollment: but he did not know that 
the enrollment was made. 

Dr. Fearn’s evidence shewed, that he was a mem- 
ber of the board, and the secretary ; that ithad been 
his uniform practice, whenever he received an appli- 
cation, to enroll it immediately, if where the book 
was kept—if not, to make a memorandum at the time 
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the application was made, and make the enrollment 
as soon as he went to where the book was; that Tur- 
ner had never been enrolled, and he had no recol- 
lection that any application for the purpose had ever 
been made to him. He did remember, distinctly, 
that Dr. Littlefield made application for himself, 
when the board was in session, and was then enroll- 
ed; and Littlefield proved, also, that he made appli- 
cation for Turner when he applied for himself. 

Upon this evidence, the court determined that, if 
the plaintiff could prove his account, he was enti- 
tled to recover. The court, also, instructed the jury, 
they had nothing to do with the question of enroll- 
ment, or the right of the plaintiff to recoverasa phy- 
sician, as the defendant could not avail himself of a 
defence upon that ground, as he had not relied upon 
it in a special plea, either in abatement, or in bar. 

It is assigned for error, that the court made the 
decision, and instructed the jury as stated. 

- Tf, from the exceptions, as stated, we are to conclude, 
that the court below determined the fact, that the en- 
rollment had been made; or, even that, through Lit- 
tlefield, an application had been made for the pur- 
pose, we could not hesitate to decide, that those, be- 
ing questions of fact, the jury alone, had a right to 
determine them; and that the different course, was 
an invasion of their province. 

If the decision be viewed in a different light, and 
according to the more explicit instructions to the ju- 
ry, that they had no concern with such inquiries, be- 
cause not specially pleaded—that the objection was 
unavailable under the general issue—the law of the 
court may be well questioned. 

*Vol.1:473. - Et ig said by Chitty,” that, in assumpsit, under the 
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general issue, any matter which shews that the platn- 
tiff never bad any cause of action, may be given in 
evidence; and also, that most matters, in discharge 
of that action, which shew, that, at the time of the 
commencement of the suit, the plaintiff had no sub- 
sisting cause of action, may be taken advantage of. 
It is, as observed by Lord Holt, a proctice which has 
crept in improperly, but is now, perhaps, too settled 
to be altered. 

He also says, “ under this plea, the defendant may *page 471. 
give in evidence, various matters of defence, which, 
in effect admit that a contract was made, but deny, 
that it was or is obligatory upon him—as the want of 
sufficient or legal consideration for the contract: or, 
illegality in the contract itself, may be given in evi- 
dence, under this plea—as gameing, usury, 8c.” 

It is, however, contended, that admitting the opin- 
ion of the court to have been erroneous, it sufficient- 
ly appears, that Turner had substantially complied 
with the requisition of the statute, and was entitled 
to recover; so that the error cannot prejudice the 
plaintiff in error, or entitle him to a reversal and new 
trial—On the contrary, it is insisted, that the evi- 
dence shews the fact of enrollment was not proved ; 
therefore, the judgment ought to be totally reversed. 

The question, whether the enrollment, or applica- 
tion for the purpose, was duly made, must depend 
on the comparative ‘weight of the testimony of. Drs. 
Littlefield and Fearn, the superiority of their recol- 
lections, and what preference is due to affirmative, 
over negative testimony. These are questions, prop- 
er for the determination of the jury; and which-the 
court was incompetent to decide. If it be conced- 
ed, that the mere application of Turner; made through 
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state of the pleadings. He’ had no right to couple 


the two pleas together, and say, that they admitted a 


balance: each plea stood on its own distinct metits, 
A defendant may plead, not guilty, and. justification, 
in slander, without admitting, or relieving the plain- 
tiff from the proof of-his cause of action. Admit- 
ting the facts, stated by the judge, to have been 
proven, in any aspect of the case, the amount due 
was a question belonging entirely to the jury to de- 
termine. ~ ; 

Let the judgment be reversed, and the cause re- 
manded. 


MATTHEWS cersus TURNER. 


I. In an action of assumpsit, brought by a physician. to recover for medical ser- 
vices, the defendant, upon the plea of non-assumpsit, may avail himself of 
the defence, that the plaintiff had not authority, at the time of the services 
rendered, to practice as a physician. 

2. Where matters of fact, involved in the suit, and- proper. to be tried by the 
jury, are passed upon by the court, and withdrawn from the jury, in the in- 
struction given, it is error. 


Turner brought an action of assumpsit, in Lime- 
stone Circuit court, against Matthews, to recover for 
medical services rendered. ‘The plea.was non-as- 
sumpsit. The plaintiff proved that he was a prae- 
tising physician, when the act passed establishing 
medical boards. He also introduced evidence to 
show, that he made, through his friend, an applica- 
tion to have his name enrolledas such, by the Hunts- 
ville board.. A witness stated, on the other hand, 
that he was secretary of the board; that it was his 
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practice to enroll physicians on application; that he 
had no recollection of an application on the part of 
Turner; and that he did not find his name on the 
books of the board. The court determined that, if 
the plaintiff could prove his account, he was enti- 
tled to recover ; and instructed the jury, that they 
had nothing to do with the question of enrollment, 
or the right of the plaintiff to recover as a physician; 
as the defendant conld notavail himself of a defence 
upon that ground, unless he had relied upon it ina 
special plea. 

On this charge, the plaintiff had a verdict and a 
judgment. 


Hopkins, for plaintiff—W. B. Martin, contra. 


SaFFoLp, J.—tne action was assumpsit, in which 
Turner was plaintiff, and Matthews defendant, to re- 
cover the value of services rendered by the former, 
as a physician. The plea was non-assumpsit. Up- 
on the trial, Turner proved he was a practising phy- 
sician, in 1823, and when the act passed to establish 
medical boards, he proved by Dr. Littlefield, that he 
requested the witness, within the time prescribed by 
the act, to have his name enrolled with the board of 
Huntsville, as a practising physician; and that the 
witness applied to Dr. Fearn, a member of the board, 
to make the enrollment: but he did not know that 
the enrollment was made. 

Dr. Fearn’s evidence shewed, that he was a mem- 
ber of the board, and the secretary ; that ithad been 
his uniform practice, whenever he received an appli- 
cation, to enroll it immediately, if where the book 
was kept—if not, to make a memorandum at the time 
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the application was made, and make the enrollment 
as soon as he went to where the book was; that Tur- 
ner had never been enrolled, and he had no recol- 
lection that any application for the purpose had ever 
been made to him. He did remember, distinctly, 
that Dr. Littlefield made application for himself, 
when the board was in session, and was then enroll- 
ed; and Littlefield proved, also, that he made appli- 
cation for Turner when he applied for himself. 

Upon this evidence, the court determined that, if 
the plaintiff could prove his account, he was enti- 
tled to recover. The court, also, instructed the jury, 
they had nothing to do with the question of enroll- 
ment, or the right of the plaintiff to recoverasa phy- 
sician, as the defendant could not avail himself of a 
defence upon that ground, as he had not relied upon 
it in a special plea, either in abatement, or in bar. 

It is assigned for error, that the court made the 
decision, and instructed the jury as stated. 

- Tf, from the exceptions, as stated, we are to conclude, 
that the court below determined the fact, that the en- 
rollment had been made; or, even that, through Lit- 
tlefield, an application had been made for the pur- 
pose, we could not hesitate to decide, that those, be- 
ing questions of fact, the jury alone, had a right to 
determine them; and that the different course, was 
an invasion of their province. 

If the decision be viewed in a different light, and 
according to the more explicit instructions to the ju- 
ry, that they had no concern with such inquiries, be- 
cause not specially pleaded—that the objection was 
unavailable under the general issue—the law of the 
court may be well questioned. : 

“Vol.t:473. - Ht ig said by Chitty,” that, in assumpsit, under the 
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general issue, any matter which shews that the platn- 
tiff never bad any cause of action, may be given in 
evidence; and also, that most matters, in discharge 
of that action, which shew, that, at the time of the 
commencement of the suit, the plaintiff had no sub- 
sisting cause of action, may be taken advantage of. 
It is, as observed by Lord Holt, a proctice which has 
crept in improperly, but is now, perhaps, too settled 
to be altered. 

He also says,* “ under this plea, the defendant may ‘page 471. 
give in evidence, various matters of defence, which, 
in effect admit that a contract was made, but deny, 
that it was or is obligatory upon him—as the want of 
sufficient or legal consideration for the contract: or, 
illegality in the contract itself, may be given in evi- 
dence, under this plea—as gameing, usury, &c.” 

It is, however, contended, that admitting the opin- 
ion of the court to have been erroneous, it sufficient- 
ly appears, that Turner had substantially complied 
with the requisition of the statute, and was entitled 
to recover; so that the error cannot prejudice the 
plaintiff in error, or entitle him to a reversal and new 
trial—On the contrary, it is insisted, that the evi- 
dence shews the fact of enrollment was not proved ; 
therefore, the judgment ought to be totally reversed. 

The question, whether the enrollment, or applica- 
tion for the purpose, was duly made, must depend 
on the comparative weight of the testimony of. Drs. 
Littlefield and Fearn, the superiority of their recol- 
lections, and what preference is due to affirmative, 
over negative testimony. These are.questions, prop- 
er for the determination of the jury; and which-the 
court was incompetent to decide: If it be conced- 
ed, that the mere application of Turner; made through 
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his friend or agent, to have his name enrolled, was.a 
virtual compliance with the statute, (on which no de- 
cisive opinion is now expressed,) yet, that fact, no 
less than any other, required a finding by the jury, 
it having been contested. We are, therefore, of opi- 
nion, there was error in the judgment below, for wbich 
the same must be reversed, and that the cause be re- 
manded for a new trial. 


DEARING vs. HALL. 


1. A. purchases land from the United States and pays one-fourth of the pur- 
ehase money, and while the title is iu this situation, he leases a portion of 
the land to B. and agrees that he shall build thereon and quietly occupy the 
same, so long as he performs certain conditions: under these circumstances, 
if C. purchase the land from A, and obtain a!patent from the United States, 

.in bis own name as assignee of A. with a knowledge of B’s lease, the land is 
purchased subject to the lease, and C. is bound by it in the same manner that 
A. had been bound. 


Dearing brought of trespass to try titles in Law- 
rence Circuit Court, to recover possession of a piece 
of land, from Hall. . Dearing derived title, through 
Petnay, and had a patent for the land as assignee of 
Petnay, who was the original purchaser from the Uni- 
ted States. The defendant relied on a deed from 
Petnay, made after Petnay had become the purcha- 
ser, and paid one-fourth of the purchase money. The 
deed was made from Petnay to Hall. It described 
the land owned by said Petnay, and it stipulated with 
Hall that he (said Hall) should have the privilege of 
building such houses on the land as he might need 
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for the use of himself and his family, and should 
have the use of necessary timber for fire-wood and 
coal, with the privilege of clearing and cultivating as 
much land as he might wish, with his (then) pre- 
sent hands; and that said Petnay & Co. should keep 
said Hall in quiet possession, of the land in cultiva- 
tion and the houses, so long as he said Hall should 
keep a good black-smith shop, in constant operation 
by his own labor. ‘The deed contained a proviso, 
that said Petnay & Co. might forfeit to the United 
States agreeing to protect said Hall in his possession 
against themselves and their heirs, and any one to 
whom they might sell; but not against any claim 
of the said United States. 

The Court charged the jury, that if the plaintiff 
had notice of the lease of Petnay to the defendant, 
he stood in the same relation that Petnay did before 
the lease, and that he, the plaintiff was bound by the 
warranties. This charge of the court was here as- 
signed as error. 


Ormond, for plaintiff. 


Lipscoms, C. J.—This was an action to recover 
@ piece or parcel of ground. The plaintiff derived 
his title from the United States, as assignee of Pet- 
nay, who was the original purchaser from the Uni- 
ted States, and who had paid one-fourth of the pur- 
chase money, at the time he made the transfer to the 
plaintiff. On the trial the plaintiff gave in evidence 
of his title a patent for the land from the United 
States. 

The defendant relied on a deed from Petnay, 
leasing the land to him, in the following words :— 
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’ Articles of agreement, made and entered into the 
first day of January, eighteen hundred and nineteen, 
between H. Petnay & Co. of Williamson county, 
and state of Tennessee, of the one part, and David 
Hall, of Lawrence county, Alabama territory, of the 
other part, witnesseth, that whereas the said H. Pet 
nay & Co. are at present owners and in possession 
of the north and south west quarter of land in the 
twenty-third section, ninth range, and fourth township, 
a part ef each quarter section crossing ‘Town creek, 
and adjoining the land of Obadiah Waller; now the 
said H. Petnay & Co. agree to and with the said 
David Hall, that he the said David Hall shall have 
the privilege of building such houses on the-land ly- 
ing east of Town creek, as he may need for the pri- 
vate use of himself and family, and may have the 
use of such timber as may be actually necessary for 
fire wood aud coal wood, and may have the privilege 
of clearing and cultivating as much greund ashe 
chooses, with what hands he at present has, but not 
to place any hired hands of any kind thereon; the 
said Petnay & Co. further agree to keep the said 
Hall in the quiet possession of the ground, which is 
in cultivation, and whereon his houses stand, so long 
as the said Hall keeps a good and well regulated 
blacksmiths’ shop on the same, which said black 
smiths’ shop is to be kept in constant operation by the 
said Hall himself, and by his own labor: Provided 
always, that the said Petnay & Co. do not forfeit 
the land back to the United States; they only pre 
tect the said Hall in the possession of said land against 
- themselves and heirs, and against those to whom they 
may sell to, but.not against.the United States: and 
the said Hall. on his vari, binds himself not to sell.or 
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destroy any part of the timber, but to be careful in 
the use of it; and whenever he the said Hall fails to 
comply with any part of this agreement, the land re- 
verts back to the said Petnay & Co. with ali the 
improvements of every description, rails, plank, scant- 
ling, and every kind of work which may have been 
done, including locks, hinges, &c.”’ (Signed by the 
parties. ) . 

The court charged the jury, that if the plaintiff 
had notice of the lease by Petnay to the defendant, 
at the time of the purchase of the said land, that he 
stood in the-same relation to the defendant that Pet- 


nay would have stood ; and that the plaintiff being 


the assignee of Petnay, he held subject to the war- 
ranty made by Petnay, to the defendant, in the said 
demise. 

This charge of the court is assigned as error. 

Petnay on the payment of one-fourth the pur- 
chase money to the United States, did not acquire a 
more equitable title to the land, but he acquired such 
title as a court of law would have been bound to no- 
tice. The fee simple was to vest in him, on a con- 
tingency tobe performed by himself, and if perform- 
ed, his right in law would have been complete against 
the United States, and against all the world, 
even without the patent of the United States. The 
patent is never designed to give title of itself; itis on- 
ly a more safe and convepient evidence of the fulfil- 
ment of the terms of the saie and the consummation 
of title. Petnay reserved to himself the privilege in 
the demise to Hall of forfeiting the land to the United 
States, ard in the event of such forfeiture, the 
warranty was to fail.. Petnay would not» have 
been liable to damages had the defendant been 
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ejected by the United States, or any one holding un- 
der the United States, subsequent to such forfeiture. 
But he expressly extends the warraaty against any 
one to whom he might sell. We can not corsider 
the plaintiff, if affected with notice, as occupying a 
more eligible ground, that Petnay would have, 
had he paid for the land, and on obtaining a patent, 
had then endeavored to eject the defendant. 

| We are therefore of opinion that the judgment 
: must be affirmed. 


MITCHELL versus ALLEN. 


1. A plea in abatement, that the defendant was a resident and freeholder of an- 
other county at the time of the service of the writ, is bad. 

2. If a party is nota resident and freeholder, in a different county from that in 
which sued, at the time of the issuance of a writ, he can not, by acquiring 
such residence and freehold, after the issuance of the writ, and before its ser 
vice, plead such residence and freehuld in abatement. 

3. It is a good plea in abatement, that the sheriff who executes the process, is, 
beneficially, the plaintiff in the action. 

4. Under the statute, several pleas in abatement, may be pleaded to the same 
action. 


This was an action of assumpsit, brought by Al- 
len against Mitchell in the Circuit Court of Marengo. 
The defendant pleaded— _ 

Ist. That at the time of the service of the writ, 
and before, he was a freeholder and permanent rest 
dent of Dallas county ; and, 

2d. That the note on which the action was brought, 
was, atthe time of the service of the writ, the dona 
fide property of the sheriff. 
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To the first plea there was a demurrer ; but it was 
afterwards withdrawn, and issue was joined upon the 
plea. The record did not show that there was ei- 
ther demurrer or issue to the second plea. It ap- 
peared, however, from ihe record, that the judgment 
of the court was in the plaintiff's favor on demurrer ; 
to revise which judgment, the case was brought into 
this court. 


Stewart, for plaintiff—Raznes, contra, 


Lipscomp, C. J.—Aillen bronght an action on a note 
of hand,against Mitchell, in the Circuit Court of Ma- 
rengo county. Mitchell pleaded two pleas— 

lst. That atthe time of the service of the writ, and 
before, he was a freehoider, and a permanent resident 
of Dallas county. And, 

2d. That the note on which the action was brought, 
is, and was at the time of the service of the writ, bona 
fide the property of the sheriff who served it. | 

To the first plea, it appears from tke record, the de- 
fendant demurred, but afterwards withdrew his de- 
murrer, and joined issue on the plea. 

To the.second plea, there was neither issue nor de- 
murrer. 

The judgment of the Circuit court seems to have 
been in the plaintiff’s favor, on demurrer. The first 
pleais bad. If the defendant was not entitled to the 
privilege arising from his being a freeholderand a re- 
sident of another county when the writ issued, 
his acquiring such freehold and residence subse- 
quent thereto, and before service of the writ, was 
not pleadable in abatement; but after issue taken 
on the plea, though it was bad, the facts so put 
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in issue, could alone be disposed of by the jury, un- 
less the plaintiff had asked, and obtained leave of the 
court to withdraw the issue, and again demurred. 

As the record is presented, it would seem, that the 
judgment on demurrer, was not on the first plea; be- 
cause that demurrer had been withdrawn, and issue 
taken; it must therefore have been to the second 
plea. If thesheriff was beneficially the plaintiff, he 
ought not to have served the writ: it should have 
been executed by the coroner We believe, there- 
fore, that the second plea sufficiently alleged matter 
in abatement, and could not be properly overruled on 
demurrer. If the record had presented the case with 
the two pleas, without issue or demurrer, and the 
judgment had been the same as it is now, we should 
have felt strongly inclined to consider the case as 
having been presented to the court below on de- 
murrer, to the bad plea, and that the second plea had 
been waived; but the state of the record is such as 
to forbid this liberal construction. 

We do not believe that the two pleas, being both 
in abatement, are objectionable. Under the act of 
1807," the defendant is authorised to plead as many 
several matters as he may judge necessary to his de- 
fence. Some question might have been made as to 
the intention of this act, to extend to pleas in abate- 
ment; but the last branch of the seventh section of 


sldem,477. the act of 1819,, leaves no possible doubt, that it was 


intended to embrace as well matters in abatement, as 
every other kind of defence known to the action. 

The judgment must be reversed, and the cause re- 
‘manded 
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1. The statutes of this state, in relation to proceedings at law, in case of a lost 
note, have not deprived chancery of jurisdiction on the same subject. 

2. An action can not be maintained, in this state, to recover back money, lost 
on a wager. 

3. A note executed on sufficient consideration, but lost by an assignee ona 
horse race, can not be avoided by the payor, in the hands of a subsequent 
innocent holder, under the statute of 1807,* on the subject of gambling con- 
siderations. 

4. The statute of 1807, on the subject of gaming, does not embrace the case of g 
transfer or assignment of a note, won at gaming, 


This was a suit in chancery, in Tuskaloosa Cir- 
cuit court, instituted by Tindall against the defen- 
dants in error. The subject of the suit was a fost 


note, originally executed by Childress to one Stolen- 


work, who assigned it to May, who transferred it to 
one McMahan, who delivered it to the complainant. 

From the bill, answers and exhibits, it was shewn, 
that the note came into the hands of McMahan, by 
May having wagered it on a horse race. Childress 
and May having set up this defence, the chancellor 
dismissed the bill on a hearing, and his decision was 
assigned as error in this court. 


Stewart, for plaintiff—Evlhs, contra. 
Taytor, J.—This suit in chancery was brought 


to recover the amount of a lost note for two hundred 
dollars, executed by the defendant Childress to one 





4 See Aikin’s Digest, page 209. 
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Stolenwork; by him assigned to the defendant May; 
by him transferred by delivery to one McMahan; and 
by him inthe same way to the complainant. 

The defence set up by Childress is, that May had 
lost the note to McMahan, by betting it on a horse 
race: that May had given him notice to pay the debt 
tono person but himself, and that before it was due, 
he had purchased or paid it to May, and received a 
release from him: he admits that before doing this, 
he had received notice from McMahan of the trans- 
ferof the note by May to him. 

May, in his answer, alleges that he lost the note 
to McMahan on a horse race, that he had good rea- 
sons to believe the note was not won fairly, but 
that he was cheated out of it; that he was intoxica- 
ted at the time, and the note was delivered up by the 
stake holders without his assent or dissent. 

These are all the facts, which it is considered ne- 
cessary.to notice, to convey a clear idea of the grounds 
on which the opinion of the court has been founded. 

The bill was dismissed by the Circuit court at the 
costs of the complainant. 

Three questions were raised in argument, which 
it is necessary to decide. 

Ist. Isthere any equity in the bill? 

2d. Does the assignment or transfer of a note won 
at gaming, come within the statute, avoiding all pro- 
mises, &c. made upon a gambling consideration ” 

8d. Is there any fraud proved in this case, in the 
acquisition of the note by McMahan, whiich can af- 
fect the complainant ? 

It is unnecessary to enter into any thing like an 
elaborate discussion of the first question. It was not 
urged by the defendants’ counsel, that chancery has 
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not jurisdiction to enforce the recovery of a lost note 
or bond. In England, equity is most usually resort- 
ed to in such cases, though the jurisdiction of the 
courts of common law, is at this day, undisputed. 

Our statutes, it is true, render the proceedings at 
common law more safe and easy to the plaintiff, than 
they were before; but I doubt if it would be wise to 
deprive the courts of chancery of their jurisdiction. 

The second question depends entirely upon the 
extent to which the common law is limited by our 
statute. It would be a waste of time to cite author- 
ities, for the purpose of proving that wagers, unless 
against public policy, were legal and recoverable at 
common law. Unless, therefore, the provisions of our 
statute, changing the common law on this subject, ex- 
tend to the case before us, the assignment of the note 
for a gambling consideration, was valid, if the trans- 
action were untainted by fraud. 

The statute which is to be found in Toul. Dig,**Page 76. 
is, so far as -it affects this subjects, in the following 
words: “ All promises, agreements, notes, bills, bonds, 
or other contracts, judgments, mortgages, or other se- 
curities, or other conveyances whatsoever, made, sign- 
ed, given, granted, drawn, or entered, or executed by 
any person or persons whatever, after the passing of 
this act, where the whole or any part of the conside- 
ration of such promise, agreement, conveyance, or se- 
curity, shall be for money, or other valuable thing 
whatsoever, laid or betted, &c. on any wager what- 
soever, &c. shall be utterly void and of none effect.” 

This statute is entirely different from those which 
have been enacted by some of our sister states, which 
authorise the loser to sue for and recover back any 
property or money lost by wagering. It is evident 
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that such a suit could not be maintained in this state. 
Wherever payment has been made of that which has 
been lost, it is gone forever: no restitution will be 
compelled by law. The bonds, the promises, con- 
tracts; securities, &c. made to secure wagers, which 
have been lost, are totally void: no recovery can be 
had upon them; but further than this, no aid is af- 


forded tothe loser by the statute. At common law, 


the promise, the bond, the security, &c. were binding 
and obligatory; of course money or property which had 
been lost and delivered to the winner, could not be 
recovered back. ‘The enquiry then is, how far is 
the common law repealed by the statute? The an- 
swer is, the bonds, securities, &c. given for a gam- 
bling consideration are invalidated. The statute is 
in derogation of the common law, and will not be ex- 
tended beyond its terms: but the most extended con- 
struction would not authorise wagers lost and paid, 
to be recovered back by its provisions. 

But is the assignment or transfer of a note, the 
making or executing a “ security or other contract,” 
within the meaning of the act? It is certain that no 
other term used in the statute can embrace the trans- 
fer of anote. It is not a “ promise, agreement, note, 
bill, bond, judgment, mortgage, or other conveyauce, 
made, signed, given, &c.” for a wager lost. Al- 
though it is a note that passes, it is not a note “‘ made,” 
the consideration of which was money or other thing 
lost by wagering. The implied promise contained 
in the indorsement of the loser, if the transfer be by 
indorsemeut, comes within the terms of the statute, 
and is void, but the responsibility of the payor still 
continues unaffected by the subsequent transaction: 
he owes the amount of the note to the holder. 
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“Tn anaction against the drawer of a bill, it is no 
defence that the bill was accepted for a gaming debt, 
if it be indorsed over by the drawer for a valuable 
consideration toa third person by whom the action __ 
4 2a . y . > aa . ® Chitty on 
is brought.’ It is truethis authority is not directly pits, 79. 
in point; yet it proves that such consideration only 
avoids the security itself, and the new contract which 
is constituted by the assignment, is not infected by 
the illegality of the consideration of the bill itself. 

The case of Parr vs. Eliason and others,’ bears 
more directly upon the one before us. That wasan 
action of trover for a bill of exchange. The plain- 
tiff residing in Liverpool, in 1799, became possessed 
of the bill in question, which was drawn by a corres- 
pondentin the West Indies upon a house in London, 
in favor of the plaintiff or his order, and accepted, 
payable the twenty-seventh July, 1800. The plain- 
tiff having occasion to raise money, applied to the 
house of Persent & Bodeker, on the eighteenth June, 
1799, to discount the bill, which they agreed to do, 
and took the full discount; stipulating however, that 
the plaintiff should, in part payment of the money, 
take their acceptance of a bill to be drawn by him on 
them, at three months date, which was done accord- 
ingly ; and at the same time the plaintiff endorsed the 
original bill to them. Persent & Bodeker became 
bankrupts in September, 1799, having first negotia- 
ted the bill; and the same was afterwards paid to the 
defendants, as assignees under their commission, in sa- 
tisfaction of a debt due to the bankrupt’s estate. It 
also appeared, that after the bankruptcy, the plaintiff 
was obliged to take up and pay the bill drawn by him 
upon the bankrupts, and accepted by them. 

It was contended at the trial, Lord Kenyon presid- 


61 East, 92. 
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‘ wlng, that the Tndorsement of the bill by, the plaintiff 
to the bankrg) pts; for a usurious consideration, avoid- 
ed the security Shy! the statute 12 Ann, whereby all 
bonds and assiifances, for “ paymentof any money to 
be Jent upon usury, *&c. shall be void.” But Lord 
Kenyon was of epinion, that the assignees of the bank- 
rupt had a right to protect their possession of the bill 
by the title of the party from whom they received it 
in payment, who was an innocent holder; and that 
the bill being valid in its inception, the statute of usu- 
ry did not apply to the present case; and the plain- 
tiff was*non-suited. A rule to show cause why the 
non-suit should not be set aside, was obtained, which 
was argued before the Court of King’s Bench, and 
the rule: was discharged. Lord Kenyon, who deliver- 
ed the opinion of the court, said, “ where the bill it- 
self in its original formation, is given for a usurious 
consideration, the words of the statute are perempto- 
ry, that the.assurance shall be void: and the construe- 
tion which has been put upon the statute, has gone 
far enough in saying it shall be avoided, even in the 
hands of an innocent indorsee, without notice. But 
no case has gone the length which is now contended 
for; nor do the words of the statute require it. Here 
the Dill was fair and legal in its concoction; and there- 
fore, no advantage can be taken of what happened 
afterwards against bona fide holders.” 

This is certainly avery strong case. The usury 
was exacted by the bankrupt in the contract of in- 
dorsement to-him, yet because he passed off the bill 
to an mmnocent indorsee, the usury did not affect the 
rights of the holders, into whose hands the bill had 
come in the course. of business, altheugh they were 

«pithe assignees of that bankrupt. And here-too, the 
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point is directly decided, that the endorsement or 
transfer of the bill for a usurious consideration does 
not come within the meaning of thestatute. It may 
be replied that this was the case of a commercial in- 
strument, the innocent holder of which is always 
highly favored in England. The decision, however, 


is not made to turn on that point. It is true, that it ' 


is saidin the opinion, “the commerce of this country 
subsists upon paper credit;” but it was because the 

statute did not extend to indoreements that the plain- 
tiff’s action was determined to be well brought. 


The case of Gaither v, The Farmers’ and Mechan- 


256 


ics’ Bank of Georgetown, does support a different doc-*! Peters8? 


trine with regard to the effect of an indorsement of 
a note for-a usurious consideration. In that case, 
Gaither, the original defendant and payor, proved that 
the note had been assigned by the payee to the plain- 
tiffs on a usurious contract, and this was holden to be 
a good defence. Yet there, the doctrine is expressly 
recognised, that if a “note be free from usury in its 
origin, no subsequent usurious transaction respecting 
it, can affect it with the taint of usury.” 

We would not be understood as either recognising 
or denying the doctrine laid down in the case last 
cited : it is not important to dothe one or the other, 
for this case can be disposed of without being at all 
affected by the decision. The result of the case, 
however, does seem to come into collision with the 
“rule” which is expressly recognised in it. 

As has before been observed, there is no violation 
of the statute making void contracts, &c. to secure 
money, &c. won at play, to receive the fruits of suc- 
cessful wagering; that which is thuspaid can not be 
recovered back. The assignment or transfer of a 
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note by the loser tothe winner, which has been thus 
won is, in reality, a payment. And although the 
note is not the debt itself, but only evidence of it, yet 
the transfer of the note is always viewed and treated 
as the transfer of the debt. The assignment is not 
necessary to the validity of the transfer, and there- 
fore can not vitiate it. 

It is said by the court, in Gaither vs. The Far- 
mers’ and Mechanics’ Bank, that if no action could be 
sustained by the indorsee against the indorsor, he can 
not support one against the payor. I can not see 
the reasonableness of this position. ‘The indorse- 
ment has a two-fold effect. Ist. It vests the proper- 
ty in the debt, of which it is an evidence, in the in- 
dorsee. 2d. It is a contract that if the payor does 
not pay, the indorsor, if due diligence is used by the 


indorsee, will. Is it absolutely necessary that the con- 


tract of liability should be legal to make the transfer 
so? I should think not. It may be said, if one man 
sell a horse to another, the contract has a double ef- 
fect. First—the title passes to the vendee; and se- 
cond, the vendor is liable to him if he commit afraud 
in the sale. But if instead of selling, he was to wa- 
ger and lose the horse, there could be no recovery on 
account of the deceit, yet the property in the horse, 
if he wére delivered, would vest in the winner. So 
in the case of a note which is won and assigned, I 
conceive the interest may vestin the winner, and yet 
the contract of liability, as to the indorsor, be void. 

But it is unnecessary to discuss this question fur- 
ther, or to collate authorities upon it, as the complain- 
ant, from the evidence before us, occupies the place 
of an innocent holder. 

There is no proof that the complainant had notice 
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of the manner in which McMahan acquired the aote 
from May;. and there is clear and satisfactory evi- 
dence that the defendant, Childress, knew that the 
complainant held the note when he made the arrange- 
ment with May, by which, for half its amount or 
less, he obtained an acquittance. It is true, the an- 
swer of Childress charges the complainant with no- 
tice, but this is not responsive to any allegation in the 
bill, and therefore should have been proved. , 

It is equally unnecessary to enter upon an exami- 
nation of the fraud alleged to have been practiced 
upon May. Ifsuch fraud were proved, a knowledge 
of it in Tindall must be proved, which is not pre- 
tended. The rule is general, that the title of an in- 
nocent purchaser from a fraudulent one, cannot be 
impugned by the fraud. 

It is believed therefore, that thesuit is well brought 
against Childress; butas no good reason can be per- 
ceived for making May a defendart, the loss of the 
note being the only ground of chancery jurisdiction, 
the decree of the Circuit Court, so far as it dismisses 
the suit as to May, is correct; but there should have 
been a decree against Childress, for the amount of 
the note, and interest; and such is the decree of this 


court. 
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HAZLEHURST versus POPE. 


1. Where a bill of exchange has been drawn by a firm, in favor of one of the 
members thereof, and indorsed to a stranger, the latter is entitled to maintain 
an actien thereon against the drawers, notwithstanding the fact that the payee 
is 4 partner. 

2 Where one becomes the indorsee of a bill of exchange, in trust, to secure the 
payment of debis due by the indorsee to other persons, and aflerwaids exe- 
cutes a release under his individual signature, sach release can not be deter- 
mined by the court (without the intervention ofa jury) to be a release as to 
the bill so indorsed in trust. 


In error from Madison County court. 


This action was brought by Hazlehurst against 
Pope, the drawer of a bill of exchange. The bill was 
drawn by Hazard, Pope & Co. on Montgomery & 
Sons of Philadelphia, in favor of Banker, one of the 
firm of Hazard, Pope & Co.; and Banker, indorsed 
the bill to the plaintiff, in trust, to secure the pay- 
ment of certain debts, due toother persons. Banker, 
subsequently having executed a conveyance of his 
estate, in trust, for the benefit of his creditors; which 
stipulated for a release: many of his creditors sign- 
ed the same, and among others, the plaintiff, indivi- 
dually. 

The bill of exchange being regularly protested, 
Hazlehurst sued Pope, one of the drawers thereof; 
and in defence to the action, it was insisted that the 
release, signed by the plaintiff, barred a recovery: 
and so the court below charged, instructing the jury, 
that the release was, in law a discharge of the ac- 
tion: and the plaintiff excepted. 


Thornton, for plaintiff—Hopkins, contra. 
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SaFFro.p, J.—The nature of the question will 
sufficiently appear from the following sketch of the 
facts. The action was assumpsit, founded on a pro- 
tested bill of exchange for four thousand dollars, drawn 
by the firm of Hazard, Pope & Co. upon Messrs. 
Montgomery & Sons, Philadelphia, payable thirty 
days after sight, to Charles N. Banker, or order, and 
by him indorsed to the plaintiff Hazlehurst, who was 
also plaintiff below. ‘The defendant, W, Pope, was 
one ofthe firm. The assignment of the bill from 
Banker to Hazlehurst, was declared to be in trust for 
the payment of various persons, creditors of the for- 
mer, and appears from his letter to Hazlehurst, describ- 
ing and declaring the trust, tohave been made on the 
twenty-third January, 1526, and to have been accept- 
edin writing by the latter on the same day; the bill 
bears date the sixth of the sane mouth. On the 28th 
of the same month, Banker and wife executed a con- 
veyance, in trust, to Samuel Archer and said Hazle- 
hurst, thereby conveying, for the benefit of Banker’s 
creditors, all his property, real and personal, and all 
his notes,. bonds, accounts and demands, of all descrip- 
tions, for the benefitof such of his creditors as should 
execute within the time, and in the manner therein 
described, a release of the residue of their debts, or 
demands. Many of his creditors released according- 
ly; among others, said Hazlehurst, on the 4th March, 
same year; it was also shewn that he was individu- 
ally a creditor of said Banker, in his individual capa- 
city. It was further proven on the trial, on the part 
of the defendant, that Banker, the payee of the bill 
of exchange, was a member of the firm of Hazard, 


- Pope & Co.: further, it was shewn by the plaintiff, 


that the signature of Samuel Hazlehurst to the release, 
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was made without any addition thereto, and as if 


7 1? 


done in his individual capacity. 

Upoa this evidence, the court, at the request of 
the defendant’s counsel, instructed the jury, that the 
release, as above described, was in law, a discharge 
of the action. 

This instruction to the jury, is the cause assigned 
for error. 

Whatever difficulty the case involves, is to be 
found in the question, whether the plaintiff’s signa- 
ture, purporting to be in his individual capacity, to 
the release of debts against Banker, and which was 
also signed by his creditors generally, should be re- 
garded asa discharge of the debt created by the bill 
of exchange, against the firm of Hazard, Pope & Co. 
as the drawers. Banker, it will be observed, was one 
of the members of the firm, as well as the payee and 
indorser of the bill of exchange, and the plaintiff ac- 
cepted an assignment of, and continued to hold the 
bill as trustee merely, for the payment of specific 
debts. 

On the part of the plaintiff, it is contended in ar- 
gument, that Banker being one of the drawers of the 
bill, Hazlehurst’s release to him is a discharge to 
each, and all the members of the firm. On the con- 
trary, it is insisted that as Hazlehurst held the bill 
only as trustee, he had no authority nor intention to 
release it—that his intention to release only his indi- 
vidual debt, is sufficiently indicated by the form and 
manner of his signature; or if he intended to release 
the bill, his act in that respect, was fraudulentand void. 

As authority on ‘this point, reference has been 
made to various decisions, some of which were made 
by this court. 
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In the case of Tindall, admx. v. Bright,” it Was. ste.Rep 
ruled that an action at law was not sustainable on a!® 
bill single, payable to a fiim, of which one of the ob- 
ligors is a partner. 

In the later case, of Ramsey vs. Johnson.’ the same 
principle was recognised, and applied to joint and se- 
veral promissory notes, even when sued on by an as- 
signee an indifferent person. On both principle and 
authority we remain satisfied with these former deci- 
sions, particularly the first, which was a case between 
the original parties—See the case of Manwaring v. 
Newman. ¢2 Bos. & 

But are the principles of these decisions decisive Pt), 2%« 
of the case at bar? cited. 

It is inconsistent with all the rules of law, and 
principles of practice, that the same individual should 
appear as both plaintiff and defendant in the same 
suit, or be at the time in a situation to become such, 
especially on a security which is not properly negoti- 
able by the law merchant. It has, however, long 
been the practice of the courts of law, as well as of 
equity, tu notice and protect the rights of assignees 
of choses in action. As an illustration of this power 
and disposition, reference has been made to the case 
of Littlefield vs. Storey.’ That was an action of debt eg Jonns,R 
on specialty—one of the pleas was payment, to which “*. 
the plaintiff replied that before the commencement of 
the suit, he sold and assigned the obligation to one 
Shepherd, to have and receive the money thereon to 
his ownuse ; and authorised him, in the name of him 
the plaintiff, to demand and receive the same to the 
use and benefit of him, the said Shepherd, of which 
the defendant had notice: and that the action was 
prosecuted accordingly, for the benefit of Shepherd. 


bib. 418. 
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The law applicable to that case was held to be 
clear, that the court would recognise and protect the 
rights of an assignee of achose tn action. On that oe- 
casion it was also remarked by the court, that in the 

wr case of Andrews vs. Beecker,* it was held, that a re- 
lease by the obligee of a bond after'an assignment, 
and notice, was a nullity. 

»5Cowen, In Smith, et al. vs. Lusher, et al.’ the same person 
being both payor and payee to a note or bill, was ex-' ' 
tensively discussed and adjudicated ; also the distine- 
tion necessary to be observed between the right of 
such payee and his assignee, to maintain a suit on the 
instrument. ‘The prominent facts in that case were, 
that Van Sanivoord, to whom the note sued on 
was made payable, and who was oneof the defendants 
to the action, was a partner to the firm of William 
Soulden & Co. when that note was made: that the 
note was made by William Soulden in the name of 
said firm to Van Santvoord, without the knowledge 
or consent of Peter Smith, for an account alledg- 
ed by Van Santvoord to be due from the firm to 
him; and that Lusher, the plaintiff, when the 
note was indorsed to bim by Van Santvoord had no- 
tice that the note was made by Soulden, in the name 
of the firm, payable to one of the partners, and for 
what cousideration it was made. 

In this aspect of the case, it was decided by the 
Court of Errors of New-York, that though no action 





would have lain by Van Santvoord, he being both | 
maker and payee, yet the endorsee might bring an 
action against the firm, and declare on the note as ; 
payable by the firm to Van Santvoord, and by him é 
endorsed to the plaintiff; and that the latter could in { 
that form recover. ‘This it will be observed was in " 
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affirmance also of the judgment of the Supreme court ~ 


of that state. - 

In the final decision, opinions were delivered oitty 
by the Chancellor, and Senator Colden; and the court 
appears to have been unanimous. The Chancellor 
remarks, “ no fictititious or new debt was created by 
Soulden; but for an existing debt, he gave the pro- 


_missory note of the partnership. Van Santvoord 


could not indeed, be both debtor and creditor in the 


same transaction; and ashe could not maintain a suit — 


against himself, it is urged that this note was. totally 
void. But why should this consequence follow? If 
the note did not bind Van Santvoord, why should it 
not bind the other partners?” &c. Farther, he says, 
“this transaction as it is stated, was free from all 
fraud ; and the fact, that Van Santvoord was one of 
the partners, whose firm was used in giving the note, 
does not, in my opinion, invalidate the note against 
the other partners.” 

These views of the-chancellor are less satisfactory, 
than those of Senator Colden, in the same case. He 
says, the note was payable to Van Santvoord, one of 
the firm ; and the question is, whether that circum- 
stance should prevent his endorsers from recovering. 
“Tf” says he, “the note had remained in the hands 
of Van Santvoord, he could not have sustained any 
suit upon it. For, either he must have sued all the 
partners, and then it would have been a suit by one 
against himself, or he must have sued lis copartners 


‘only, and then the note would not have supported his 
declaration, in which he must have averred, that the 


defendants promised; whereas the note would show 

that the promise was by all the partners. These 

would be ¢echnical objections, which would be fatal 
vol. 2. 34 
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in a suit at common law, in the name of the payee. 
Yet there can be no doubt, but that a partner might 
have relief in a court of chancery, on a note given to 
him by his co-partners.” He adds, “ nothing is more 
common, than for partners to draw a bill payable to one 
of the firm. Often bills are made payable to, and drawn 
upon the makers themselves; and very often bills are 
made payable to fictitious payees. These bills may 
be mere waste paper until they are negotiated; but 
the moment they are endorsed, they become efficient 


"securities in the hands of the,indorsees. If it be ask- 
ed by what law do they become so, the answer is, it 


is by the lex mercatoria, the evidenceof which is long, 
constant, and continued usagé. This is the law mer- 
chant, with respect to bills of exchange: and by the 
statute it is provided, that promissory notes ‘shall 


have the same effect, and be negotiable in like man- * 


ner as inland bills of exchafige, according to the 
custom of merchants.’ Since promissory notes have 
been put on the footing of bills of exchange, they have, 
like them, been made payable to the order of one of 
the makers, or to the makers’ own order.” 

Then, admitting the principle contended for, and 
as heretofore recognised by this court, that the same 
individual cannot be plaintiff and defendant in the 
same action; and that a note or bill drawn by seve- 
ral, payable to one of the makers, is a mere nullity, 
while it remains in that situation; yet it does not fol- 
low, in case of negotiable securities at least, that an 
indorsement of the paper does not give it validity.— 
The contrary appears to be the law. It is true, that 
in the case referred to, of Ramsey vs. Johnson, this 
court decided, that on a promissory note of this de- 


‘scription, an action at law could not be sustained, in 
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favor of an indifferent assignee. That decision, how- 
ever,was, and must necessarily have been made with 
reference to the statute of this state, which does not, 
like the English statute of Ann, and the statute of 


- New-York, render assigned promissory notes negott- 


able, in the strict legal acceptation of the term. But 
in relation to the security now in question, being a 
bill of exchange, there can be no doubt ag to its ne- 
gotiability ; and after its assignment to the plaintiff 
in error, who was unconnected with the firm, we 
think it was valid and recoverable in the hands of the 
indorsee. 

With respect to the objection that prevailed with 
the court below, that the release as already described, 
operates as a discharge of this action, itis deemed 
sufficient to say that, in as much as the assignment to 
Hazlehurst appears to have been intended to secure 
the entire payment of the debts thereby provided for, 
the sum being adequate to the purpose; as in execut- 
ing the release, Hazlehurst appears to have used his 
individual signature, and he had an individual debt, 
which was a proper subject of release ; these circum- 
stances admit the interpretation, that the individual 
debt alone was. intended to be released, as would be 
the legal effect of the release alone ; at least, the ju- 
ry.should have been left at liberty to draw. that in- 
ference, if they found the facts to exist as stated, 
and this conclusion appeared to them most natural 
and reasonable. Therefore, in declaring the release 
to have operated as a discharge of the action, we unite 
in opinion, that the court below erred; for which the 
judgment is reversed, and the cause remanded. - 
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ALSOBROOK vs. SOUTHERLAND, et al 
1. An obligatiou under seal, to pay the debt of another, may be impeached, for 


want of sufficient consideration ; and is not recoverable where such defence 
is made, unless the plaintiff shews that a valid consideratiou existed. 


This action was debt, in Franklin Circuit court, : 
‘by G. and J. Southerland ; and was founded on a 
writing under seal, whereby the plaintiff ‘in error 
agreed to pay a certain sum, on account of his son. } 
The plaintiffs relied alone on the production of the 
agreement ; and produced no further evidence. On 
_ the part of the defendant, was offered a writing, sign- 
ed by the plaintiffs, setting forth, that they had re- 
ceived two notes of the defendant, (stating their 
amounts) (one of which corresponded with that sued 
on in the present action) on account of his son; and 
that it was understood, that defendant was to pay acer- 
tain annual amount in discharge of his son’s just 
debts; and that the plaintiffs were to receive their 
proportion. The object of the defence was to show 
a'want of valid consideration, received by the defen- 
dant. ‘The court below, however, charged the jury, 
in relation to the defence ‘set up against a recovery 





by the plaintiffs, that, from the testimony of the de- 
fendant, it appeared, that time of payment was giv- 
en to the defendant’s son; and that it was a suf- 
ficient consideration: to sustain the action. A verdict 
having been rendered against the defendant, the case 

was brought up by. bill of exceptions. 


Ormond, for plaintiff—W. B. Martin, contra. 
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Liescoms, C. J.—This was an action of debt, 
brought by the Southerlands, the plaintiffs below, 
against Alsobrook, on his writing under his seal, as 
T follows: “On or before the first day of March, eigh- 
teen hundred and twenty-eight, I promise to pay G. 
. and J. Southerland, or order, one hundred and twen- 
ty-four dollars ninety-one cents for value received, on 

account of my son Kindred—Witness, my hand and 
| seal, this eighteenth day of August, eighteen hun- 
dred and twenty-six.— Signed, Wm Alsobrook (seal.)” 
; | The plamtiffs offered no other testimony than the 
note on which the action was brought. 


The defendant offered and read as testimony, an 
agreement in writing, signed by the Southerlands, in 





the following words: “This is to certify, we have re- 4 
ceived two notes*of William Alsobrook, on account of 
his son Kindred, for two hundred and forty-nine dol- 
lars and eighty-two cents—one payable first of March 
next, for one half, and the other payable first of March 
eighteen hundred and twenty-eight, for the other 
half. Now, it is understood that said, William Al- 
sobrook agrees to pay for his son Kindred, at the 
rates of one hundred and fifty dollars per year from 
the first of March last, to his creditors, until his just 
debts are paid, and should the payments above be 
more than our proportion, then and in that case, we 
are to receive our proportion, and give proportionate 
: time for the balance. Given under our hands, this_ 

18th day of August, 1826. Signed, G. and J. Sou-° 
therland.” 

The court charged the jury, that from ‘this testi- 
mony, offered by Alsobrook, it appeared that time w 
given to Kindred, which was a sufficient considera: 
tion to support the bond sued, and to bind the defend- 
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fet 


ant. To this charge the defendant saiiiied: and now 
assigns it for error. 

It is contended, by the plaintiff in error, that 
the record shows the foundation of the action 
to be a promise to pay the debt of another, with- 
out an adequate consideration. The English statute 
of frauds, from the time of the case of Wain v. Wail- 
ters, has beep much discussed, both in England’ and 
in this country ; and the decisions have been far from 


uniform. It is now, however, thought to be, the well 


established doctrine, that the consideration need not 
be expressed in the written agreement. Ifit is good 
in law, such as giving day, or discharging the debt- 
or, or any thing else deemed good in law, the promise 
to pay will be binding and valid. We need not, how- 
ever, discuss the law of the statute of frauds #because, 


onits construction, there was no controversy at the 


bar, and an entire concurrence on the part of the 
court. And, as it was said by the counsel for the 
plaintiff in error, ‘the only question is, whether the re- 
cord shows the promise on which the action is found- 
ed, is based on a consideration deemed good -in law. 
The record shows clearly that it was a promise or un- 
dertaking for the debt of another. Does it also show, 
that it was on a good consideration? .The charge of 
the Judge assumes a fact, which, if proven, would 
constitute a sufficient consideration. We will see 
whether this assumption is well taken, and supported 
by the proof. The Judge says, that it was for giv- 
ing day of payment to Kindred, the original debtor, 
and that the paper signed by the Southerlands, and 
offered in evidence by Alsobrook, establishes the fact. 
In this, I apprehend,. the Circuit Judge erred: the 
only reference to time and indulgence, contained in 
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that piece of written testimony, is an extension of in- 
dulgence to Alsebrook, and not to his son. ° If, how- 
ever, a fair inference could be drawn from the testi- 
mony, that there was a good consideration to sup- 
port the undertaking, we should not feel authorised 
to reverse the judgment, because the Judge had ar- 
rived at the correct conclusion, by reasoning from as- 


‘sumed or imaginary facts. The record, however, 


will not sustain the conclusion, that the promise was 
in consideration of giving day ; nor that it was in dis- 
charge of the original debtor: nor does it disclose any 
other good consideration, to take the promise out of 
the statute. ‘The record in this case would be no 
bar'to an action against Kindred Alsobrook by the 
Southerlands; there does not appear to be any agree- 
ment on their part, to the substitution of his father as 
their debtor. 

It is however, contended, that under our statute, 


_ the promise being in writing, imports, of itself a good. 


consideration. Be it so; and let us then see how 
far the admission will affect the case. The note de- 
clared.on as the foundation of the plaintiffs’ action, is 
prima facie evidence of the plaintiffs’ right of recove- 
ry; and in the absence of all other proof it would be 
conclusive. The maker, however, wishes to impeach 
the consideration, and he assumes the affirmative, that 
it was given without any sufficient consideration. He 
must then, sustain the ground he has taken ; and in 
coing so, if he proves that it was given for the debt 
of another, his defence is complete; unless the plain- 
tiff can show, that though the promise was for the 
debt of another, it was within the exceptions to the 
statute. The defendant can not be required to prove 
a negative; that it was not for any of those conside- 
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rations deemed good in law. The record shows us 
that the promise was for the debt of another, and at 
this point the evidence stops. The prima facie evi- 
dence of a good consideration, arising from the pro- 


mise, being in writing, is rebutted, and the plaintiffs 


below failed to bring themselves within the exceptions 
to thestatute. A majority of the court are therefore 
of opinion, that the judgment must be reversed, and 
the cause remanded. 


’ 


Sarroip, J.—I concur in the result of the opinion, 
as delivered in this case by the Cuier Justicn ; but 
for reasons so far different, that they may. become 
material on a future trial—hence I think it proper to 
express them. 

I regard the note sued on, and which is expressed 
to have been given for value received; as prima facie 
evidence of a legal and sufficient consideration. The 
additional words, that the value was so received, on ac- 
count of Alsobrook’s son Kindred, 1 think do not ma- 
terially vary the case. Why the ‘consideration was 
expressed to be on his'aécount? how the demand was 
created, and whether it had a previous existence? no 
intimation was afforded by the note ; nor did it ap- 
pear whether the son, Kindred, had ever been legally 
responsible for the debt, or that it may not have been 
originally contracted by his father, for his use.— 
Therefore, in the absence of any other proof explan- 
atory of these facts, I consider the effect of the note 


‘ the same as if nothing had been expressed in it con- 


cerning the aocount of another. 

The defendant having impeached the considera- 
tion, it devolved upon. him to prove its insufficiency ; 
for this purpose, he introduccd the certificate of the 
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Southerlands, as stated in the record. Whether by 
this opposing testimony, the prima facie evidence of 
consideration was destroyed—whether the presump- 
tion arising on the face of the note, had been paral- 
ized or overbalanced, was am enquiry within the le- 
gitimate province of the jury. I maintain, they should 
have been instructed to draw their own inferences re- 
specting the facts connected with the consideration, 
from the evidence mentioned, and any other of acom- 
petent character, if offered, and to have Fiataee: 
their verdict accordingly.- 

Instead of this course, the court appears to have 
charged the jury, that the certificate mentionedyproy- 
ed, that time had been given to the debtor Kindred, 
and that this forbearance was a sufficient consideration 


' to sustain the action. 


In thus assuming the fact, of a consideration, in- 
stead of submitting it ‘to the jury, arid in this only, I 
think the Circuit court erred. 


Taytor, J.—On one point in this case, 1 am com- 
pelled by my. éonvictions, todissent from the opinions 
of my brethren. It is with regard to the effect of the 
instrument, set out in the first plea of the defendant 
below, . 

That instrument was executed by the original 

plaintiffs to the original defendant, and is in the 
following words: “This is to certify, we have re- 
ceived two notes of William Alsobrook; on account of 
his son Kindred, for two hundred and forty-nine dol- 
lars and eighty-two cents—one payable first of March 
next, for one half, and the other payable first of March 


eighteen hundred and twenty-eight, for the other 
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half. Now, it is understood that said William Al-, 

sobrook agrees to pay for his son Kindred, at the 

. rates of one hundred and fifty dollars per year from 

the first of March last, to his creditors, until his just 

debts are paid, and shotld the payments above be 

more than our proportion, then and in that case, we 

are to receive our proportion, and give proportionate 

- ‘time for the balance. Given under our hands, this 

18th day of August, _— Signed, G. and J., Sou- 
therland.” 

This instrument appears to have been the evi- 
dence, and the only evidence, introduced by the de- 
fendant ; the one sued’ on was all that was offered © 
by the plaintiffs. On this testimony the defendant’s 
counsel moved the court to instruct the jury, “ that 
if they believed from the evidence that such was the 
grounds and only consideration for the bond sued on, 
that then they should, under the law, find for the de- 
fendant. But the court charged, that from said pa- 
per or written testimony, it ‘appeared that time was 
given to the debtor Kindred, which was a sufficient 
consideration to support the bond sued on in this 
case.” 

Our statute,’ declares, “that whensoever any suit 

@:'"" Pisis depending in any of the courts of this state, found- 
ed on any writing, under the seal of the person to be 
charged therewith, it shall and may be lawful for the 
defendant or defendants therein, by a special plea, to 
impeach, gr go into the congideration of such bond.” 

Under this statute, the defendant is, by our deci- 

» sions, permitted to plead that a sealed instrument, 
' the foundation of the action, was given without con- 
sideration ; and this plea was filed in this case. ~ 
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It is contended, that the instrument set out in the 
plea, shows that there was no consideration for the 


bod sued on; that the original plaintiffsretained the 


xight to pursue their debtor Kindred, at any moment, 
and that they relinquished nothing when the bond of 
the defendant was given. But if this was not the 
case, the charge was too broad, as it deprived the ju- 


xy of the right of judging of the weight of the testi- 


mony. 
My own opinion is, that the instrment introduced 


-by the defendant, was not intended to evidence the 


inducement io the defendant to become bound for, his 
son’s debts ; that it was only taken to prevent his be- 
ing required to pay more than one hundred and fifty 
dollars a year to all the creditors of his son, and to 
secure him against demand, by the plaintiffs, of a 
greater amount than their. proportion of that» sum : 

the consideration of his agreement to pay might have 


been, and probably was, altogether distinct from that 


writing. 

The introduction of: the writing, then, could not 
affect the case: the bond, to the plaintiffs, afforded 
evidence of a consideration until it was rebutted, by 
proof that it was a nudum pactum; no such proof 
was-6ffered, and a verdict against the defendant for 
itsamount, was the necessary consequence. No in- 
jury was sustained by the defendant in consequence 
of the charge, and if the Judge’s construction of the 
instrument were wrong, it could not have varied the 
result, if it had been different. 

The objection, that the court invaded the gights of 
the jury in the instructions which were given, can 


"not be sustained for a moment. There was no evi- 


dence before the jury but written, and that of a kind, 
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the, construction of which is matter of purelaw. In 
all cases where the meaniug and intention of the par- 
ties is to be collected from ‘the instryment itself, it is 
‘a matter of pure law.’ Here the meaning and inten- 
tion was to be collected from the instruments, both 
the one sued on, and the one pleaded. No testimo- 
ny tending to contradict or vary the agreements ex- 
', pressed in them could have been reegived. ‘So far 
as they spoke at,all, they spoke conclusively for them- 
selves. It is tfoe, inferences of law, arising from 
them might, have been rebutted, as that there was 
a consideration, &c. but this does not conflict with 
the principle. 
I think the judgment should be affirmed. 
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1. A note executed by one, to a woman, as a compromise of proceedings against 
him for bastardy, is valid, and of sufficient considé@ration to sustain a receve- 
ry at law. 

2. That a note, payable to one or bearer, was giveff for the compromise of a pro- 
ceeding for bastardy, is not an available defence, against its recovery, in the 
hands Of an innoeent holder. 

3. The statute of 1812,° on the subject of promissory notes, &c., does not em- 
brace, in its provisions, a note payable to bearer, so that the illegality of the 
consideration of such note, can be available asadefence against its ‘reco- 
very, in the hands of a bona fide innocent holder. 


The questions arising on this case, came before 
the County court of Autauga, by- appeal from ,the 
judgment of a justice of the peace, of that county, 
The defendant in error, a$_ bearer, commenced an ac- 
tion on a joint note, exeeuted by Robinson, and one 
Kthridge, and payable to Nancy Crenshaw. ‘ Robin- 
son, alone, was sued; and, in defence to the action, 
he plead special matter, averring that the note sued 
on, had been executed as a compromise of a prose- 
cution, instituted by Nancy Crenshaw, against Eth- 
ridge, for bastardy. The court, on demurrer to this 
plea, ruled the same bad, and judgment was had, in 
favor of the plaintiff below. The case having been 
brought to this court by writ of error, two questions 
were raised for consideration, viz. 

1. Was the consideration of the note valid and 
binding in law. 

2. Could such defence be available against the 
note, in the hands of an innocent holder. 


Ernin, for the plaintiff—Goldthwaite, contra. 
PRR LE ES eS 
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Sarroup, J.—A trial was had in the Céunty. court 
of Autauga, if the nature of an appaal from the judg- 
ment of a justice of the peace. The cause of ac- 

- tion was a promissory note, payable to Nancy Cren- 
shaw, or bearer, due about one month before the com- 
mencement.of the suit, signed by said Robinson and 
John Ethridge—the former, alone, having been sued. 
The suit having been brought ky the-defendant in 
error, as bearer, Robinson, the original defendant, fil- 
ed his plea in the County court, averring, that “ the 
note was given on an illegal contract, and one which 
was against public policy, viz: a prosecution for bas- 
tardy, was then pending, instituted against the said 
John Ethridge, for getting the said Nancy Cren- 

shaw with child, and it was agreed between the said 
Nancy and said Ethridge, that the prosecution should 
be stopped, and that she.should not appear to swear 
said child against him, and upon no other considera- 
tion was said note given.” To which the plaintiff 
demurred—the court sustained the demurrer, and 
rendered judgment for the plaintiff. 

The decision on demurrer is the cause assigned 
for error. 

The record. and arguments present for csnsidera- 
tion, two questions of some difficulty. 

1. Was the contract valid, or illegal and void ? 

2. If the défence was otherwise available, could it 
prevail against the original plaintiff, who sued upon 
the note, merely as dearer ? 

It is argued, against the legality of the contract, 
that the consideration was an agreement to suppress 
a prosecution, by bribery, after it had been commenc- 
ed, and one, which public policy required should. be 
prosecuted. In support of the contract, it is insist- 











fil- 
the 
ich 
as- 
aid 
en- 
aid 
uld 
ear 
ra- 
tiff 
and 


ned 


d it 
pon 
act, 


ress 
>nc- 


ist- 








JUNE TERM, 1832. 





ROBINSON US. CRENSHAWS 





ed, the consideration was neither illegal nor immor- * 


‘al._—That, the mother being the oatartt guardian of 


her child, has the tight to its custod y; and is bound 
for its support, unless she, by her own voluntary act, 
subject the father to its support; and, that she is lia- 
blefor the costs, if she fail in an attempt to fix its 
paternity on the person charged. 

I recognise the true principle to be as declared by 
Thompson, J., in delivering the opinion of the Su- 
preme court of N. York, in the case of Belding vs. 
Pitkin,” that, ““ whenever the consideration which is 
the ground of the promise, or the promise, which is 
the effect or consequence of the consideration, is un- 
lawful, the whole contract’is void.” This is believ- 
ed to be the utmost extent to which the doctrine of 
illegality has been’carried, and as far as it is sustain- 
able. 

Then, to test the facts of this case by this rule, 
what is the result? The plea on demurrer is to be 
assumed as true. It states, in substance, that pend- 
ing the prosecution, it was agreed between the par- 
ties that the same should be stopped, and that the 
party complaining would not appear, to swear against 
the accused, and this was the consideration. Whe- 
ther or not this agreement was illegal, must depend 
on the solution of another question: was the injur- 
ed female under any legal compulsion to commence 
or continue the prosecution? It is scarcely contend- 
ed she was; and I confidently assume the position, 
that she was not.—No such power of coercion has 
been delegated to any officer or tribunal. - 

We should not be deluded by the tetm “ prosecu- 
tion,” as used in the record, because it is also applica- 
ble to indictmants—for, could that be material, it is 
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not to be found in the statute, under which the’ pro- 
ceedings were had. -It is true, the statute denomi- 
nates the person charged, as the acewsed, and the com- 
plaint a charge’; yet, thesy terms are of very dubious 
import: also, the magistrate before whom such com- 
®  piaint las been made, after the accused has been 
brought before him, ‘if sufficient cause appear, is re- 
quired to bind him.to appear at the next County 
court; and, ‘in the mean time, to be of good behav- 
iotr. This recognizance, to appear at court, seems, 
however, to partake no less of the nature 6f bail, 
civil; than criminal cases. The proceeding is pe 
nature esséntially different -from an ordinary crimi- 
nal prosecution, even for amisdameanor. ‘The statute 
provides; that when any single woman shall make 
complaint as prescribed, the justice of the peace shall 
‘issue process, &c., ahd cause the person accused of 
being the father of the child, to be brought before 
him. Upon his Appearance, the justice. shall exam- 
ine the female touching the charge}; and, if sufficient 
cause appéar, shall bind him, as already meutioned. 
The county court,‘upon his appearance, sliall cause 
an issue to be made up, and tried by jury. If found 
against the imputed father, the court. shall give judg- 
ment against him, to pay, not exceeding ‘fifty dollars 
yearly, for ten ‘years, for the benefit of the child: 
and he shall ‘give bond and security for the payment 
thereof—the bond to be payable to the court,.and the 
money subject to its direction, so that it be not paid 
to the mother of the child. If the issue be - found 
against the, woman, she®shall pay all costs. 
Thus; ffota the directions of the staute, and the 
nature of the subject, it: results that the mother, in 
all such cases, is vested with a full discretion to make 
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complaint, or not; and, after making the charge; to 
prosecute, or abandon it, at pleasure. Nor can it be 
denied, that, in a great majority of cases, (consequent- 
ly we must presume it in this) the mother is much 
more interested in the recovery, than the child and 
all the world besides. Though she is not directly to 
receive the money, she is, by the laws of nature and 
society, entitled to the custody, and, if able, bound 
for the maintenance of her children; and, as she is 
to be presumed able, the judgment, in the event of 
a recovery, would have been partially or wholly for 
her benefit: and, doubtless, the statute so intended 
it, and for that reason, confided the matter to her dis- 
cretion. It must be viewed as a very remote and 
contingent interest, that the county or public had in 
the subject, and as the indemnity depended on the 
volition of the injured female, I conceive little or no 
importance should be attached to it. But, if from 
this view alone of the subject, I could question the le- 
gality of the consideration, when examined under an- 
other aspect, it is less doubtful. 

The other view is this: the female to whom the 
note was given, had been seduced into immorality 
and vice; she was degraded in society ; her health 
had been affected, and herself rendered the less able 
to provide the means of support; the fruits of her 
illicit intercourse must create an additional tax on 
her resources and industry, unless aided by him on 
whom nature had imposed an equal obligation,— 
these are the obvious and unavoidable consequences 
of her situation. The principal in the note, by giv- 
ing the same, admitted himself to be the despoiler ; 


and as such bound to repair the injury, at least, in 


part. Then, could there be any thing illegal or con- 
vol. 2. 36 
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tra bonos mores, after the perpetration of the vice, in 
contracting to divide the additional expense, and make 
partial remuneration for the injury, by providing a 
more ample support, than the mother otherwise had, 
for the innocent offspring? The case would be en- 
tirely different, had the contract been made, in con- 
sideration of any illegal or immoral act, to be done 
in future—such are admitted to be void: law, and 
public policy, imperiously require they should be so, 
in order to discourage them. But not so, with re- 
gard to what has already passed; a sense of honor 
and justice may prompt a man to contract atonement 
for his wrong; and though, in this way it may arise 
ex turpt causa, the inducement to the contract being 
an immoral or illegal act done, it is yet available. 
The doctrine is believed to be well sustained by 


numerous authorities, that “a promise, in considera- 


tion of past cohabitation;” or “a promise to indemni- 
fy a sheriff for an illegal act, already committed, is 


“Cowper, good and valid.”—Holman vs, Johnson.» ‘The case 


of Turner vs. Vaughan,’ was on a bond, given in con- 
sideration of past cohabitation: the court decided it 
to be good in law. Bathurst, Justice, in delivering 
his opinion in this case, says, “ Where a man is bound 
in honor and conscience, God forbid, that a court of 
law should say the contrary; and wherever it ap- 
pears that the man is the seducer, the bond is good.” 
He invokes the authority of Holy writ, Exodus, ch. 
Xxii: v. 16, that, “if a man entice a maid that is not 
betrothed, and lie with her, he shall surely endow 
her to be his wife.” Deut. ch. xxii: v. 28, 29—*If 
a man find a damsel that is a virgin, which is not be- 
trothed, and lay hold on her and lie with her, and 
they be found, then the man that lay with her, shall 
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give unto the damsel’s father fifty shekels of silver, 
and she shall be his wife: because he hath humbled 
her, he may not put her away, all his days.” 

The two cases mainly relied on, to establish the 
illegality of this contract, are believed to be clearly 
distinguishable from it. In the case of Wheeler vs. 


Russell, the consideratiou of the note was a quantity «17 Mass. 
258. 


of shingles, sold by the plaintiff to the defendant, * 
which were not of the quality required by the sta- 
tute of that State. There, the sale of shingles which 
were not of the statute dimensions, or, if not survey- 
ed, of whatever dimensions, is expressly prohibited, 
under the penalty of forfeiture; and both seller and 
buyer are declared liable to a penalty, if sold with- 
out being surveyed. These shingles had_ neither 
been surveyed, nor were they of the statute dimen- 
sions. The contract was adjudged illegal and void. 
The difference is obviously. this: the sale of the 
shingles was expressly prohibited, under forfeiture 
and penalty, yet it was the identical act and conside- 


ration for which the note was given. 
tained the contract, would have been 


To have sus- 
sanctioning a 


palpable violation of the statute, and defeating the 
public policy contemplated by the prohibition. 

In the other case; Buck vs. Buck,’ it seems to have 
been held, that no action would lie, to recover money 
in relation to the transfer of shares in the British 
ale brewery, a company, prohibited by an English 


statute, although no proceedings had 


been had un- 


der it, for eighty-seven years, and very few knew of 
its existence. There, the only difficult question was, 


whether or not the law had become 


obsolete: the 


court decided it had not—which was altogether dif- 


ferent from any question in this case. 


Admitting 
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the law to exist, they might well refuse to recognise 
any contract for the transfer of shares in a company, 
the existence of which the law had prohibited — 
This decision, then, rests precisely on the principle of 
the other. 

In this case, as there was no compulsion on the 
female to complain to the public, or to continue the 
prosecution when commenced, and no other person 
could do so, so, there could be no inhibition 
against a private contract to repair the injury 
done—such a contract could have no tendency to en- 
courage any future vice or immorality, consequently 
does not come within the reason of the rule, which 
avoids contracts for illegality. Neither ‘the conside- 
ration, which was the ground of the promise, nor the 
promise which was the effect, or the consequence of 
the consideration, was unlawful.” 

The distinction respecting the consideration, as 
contended for by the counsel for the plaintiff in error, 
has not escaped notice, “that the note was not 
given to secure reparation for any damages sus- 
tained, but merely for the discontinuance of the pro- 
secution.” The one can not be viewed abstractly 
from the other, and being inseparable, the distinction 
can not prevail. The object of the proceedings, was 
to recover from the despoiler a partial indemnity for 
the past—the object of the contract was to efiect the 
same thing ina different form. That the indemnity 
thus intended to be secured, was to be paid to the mo- 
ther, instead of being subject to the direction of the 
county court, is by no means conclusive, for the rea- 
sons mentioned, that she had full discretion, and was 
most essentially interested. To these views, may 
be added the consideration, that from the nature of 
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the charge, the result of an issue in court, would have 


q ° = Tae cleat foal 4 m A. P oo 
been more or less doubtful, and she had a right to 


or) 
Oo 


araw ner own CONCLUSIONS respectin: if. In press- 


r 
> 
? 


r ] > } , } +} r . - 
ing tne prosecution, sie must have been exposed to 


tribunal, and gazing 
not become entirely callous to her ewn disgrace.— 
These are sufficient reasons, and are probably the 
true ones, why the legislature deemed it proper to 
leave the matter in the discretion of the injured fe- 
male, either to complain to the public, to secure re- 
peration by private contract, or to struggle in silence, 
by her own means, for the support of herself and is- 


severe scrutiny, satire and reproach, before a public 
raudience, when, perhaps, she had 


sue, and leave the paternity in obscurity. 
As I do not unde cite the principle to be contest- 


ed, that a promise, founded on the consideration of a 
past injury of this kind, is valid. I consider it unne- 
cessary to add farther eer heeses on that point: and 
in answer to other objections made, besides the refer- 
ences given, I cite only the case of Coventry vs. Bar- 
ton,* which was also relied on bythe plaintiffin error 


that if one request, or direct another, to do an act, 
which he knows at the time will be a trespass, and 
promise to indemnify him, the promise is voed ; but 
if the party who does the act at the instance of ano- 
ther, does not know at the time, that he is commit- 
ing a trespass, the promise to indemnify is valid.— 
This was the opinion of the court, as delivered by 
Spencer, Ch. J. In the same, he recognizes the doc- 
trine, that the common law prohibits every thing un- 
just or contra bonos mores, and that a contract con- 
travening these principles is void. But, says he, 
“if one person requests another to enter into B’s land, 


‘ P ; : ‘ 7317 John,.R 
but which Ithink is against him. It was there held, 142. 
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and in his name, to drive out the beasts, and impound 
them, and promise to save him harmless, this is a 
good assumpsit, though the act is tortious.” He ful- 
ly maintains the position, that the validity of promi- 
ses of indemnity, depends on the fact, whether or not 
the act to be indemnified, was known at the time to 
to be atrespass. In this case, could the private con- 
tract be declared illegal, and the female’s knowledge 
thereof be deemed material, it does not appear that 
she possessed such knowledge. 

But it is farther objected, that supposing the pro- 
ceedings to have been discontinued, and the money 


paid, they could have been re-commenced and prose- » 


cuted, and the law would not sustain an action to re- 
cover back the consideration of the compromise. 

The answer to this objection is, that a violation of 
the contract, in the manner suggested, at any time 
before the payment or collection of the money, would 


-have constituted a legal defence against the demand; 





but a violation afterwards, would leave the payor, on- 
ly in the same condition, he would have occupied, had 
he paid the money when he made the contract: in 
neither case could it be recovered back. It is also 
true, that money paid on an ¢legal contract, which 
the law would not enforce, can not be recovered back, 
for 2x pari delicto, melior est conditio defendentis. But 
in such cases, it is generally immaterial, whether the 
terms of the contract be violated or not, for as far as 
there is any difference, a violation would receive more 
countenance from the law, than a compliance by com- 
mitting the illegal act. Cases may occur, in which 
money paid for an illegal act, afterwards to be done, 
may be recovered back in an action rescinding the 
bargain before the perpetration of the deed. The po- 
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licy of the law in this respect, is to encourage peni- 
tence, and the rescision of such contracts, in time to 
avoid the crimes. ‘These considerations, I think, 
sufficiently disprove the analogy between this con- 
tract and such as are illegal; and remove the difficul- 
ty supposed to arise from the possibility of a vio- 
lation of this agreement. 

Again—it is to be observed, that the amount, if 
any, to be recovered at law, is left, under all the cir- 
cumstances, to the full discretion of the county court, 
so as not to exceed fifty dollars per annum, for ten 
years; but as much less as may be deemed just and 
proper. Evidence of a judicious compromise between 
the parties, and reasonable reparation made, would 
constitute a material feature in such a case. ° It is 
improbable that the putative father would pay or pro- 
mise any thing considerable to the mother, unless he 
deemed her worthy of the confidence to be reposed. 
If he should, however, it is highly proper he should 
do so at his own risk; and courts should not be 
astute for quibbles on which to exonerate him. If 
he has exercised a proper discretion, and paid an ad- 
equate sum, or even less, itis but a fair presumption, 
that the county court, inthe event of a future prose- 
cution, would regard the accommodation in mitiga- 
tion of the amount, so that in this way it might be 
reduced to a xominal sum. 

The effect would be similar to that of an accom- 
modation between the individuals in an assault and 
battery, or other personal violence by one on the 
other. The private satisfaction made by the offen- 
der to the person aggrieved, would not only be a bar 
toan action for the civil injury, but would be evi- 
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dence in mitigation of the fine, under an tndictment for 
the public wrong, and such is the constant practice. 

Thongh the position is not boldly assumed, that 
the female could legally be compel lled to comme nee, 
or continue the prosecution for the bastardy, it has 
appeared extremely embarrassing to the arcuments 
denying the legality of the contract, to avoid that posi- 
tion; or, to admit the obvious distinction between a case 
of this kind, and an indictment for felony or misdemea- 
nor. ‘The apparent necessity of blending them in sup- 
port of that argument, goes far, in my conception, to 
destroy its force. Hence, I arrive at the conclusion, 
that so far from contaiiing an inhibition, the statute 
was intended as a weapon, placed in the hands of 
the mother, subject to her discretionary use, as the 
least exceptionable, and most efficacious mode of re- 
pairing the injury to herself and society. ‘The pu- 
tative father is also allowed his discretion to adjust 
the complaint with the female, should he deem it 
prudent to do so; otherwise, he may refuse, and abide 
the judgment of the court, thereby placing the sum 
beyoud her control. 

I am, therefore, of opinion, that this contract was 
valid and recoverable: and such is the opinion of a 
majority of the court. 

Under this opinion, it is immaterial to this case, -to 
decide the second question presented; but, as it is 
important, in principle, and has been elaborately dis- 
cussed, we think it proper to express our opinions wp- 
on it, also. ; 

2. This remaining question is, whether, admitting 
the defence to be available against the person named 
as payee, is it equally so against the plaintiff, suing 
as bearer ? 
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The statute of 1812, “concerning the assignment 
of bonds, notes,” &c. provides “that all bonds, obli- 
gations, bills single, promissory notes, and-all other 
writings for the payment of money or any other thing, 
shall and may hereafter be assigned by endorsement, 
whether the same be made payable to the order or as- 
signs of the obligee or payee, or not; and that the 
assignee shall and may sue in his own’ name, and 
maintain any action which the obligee or payee might 
or could have sued or maintained thereon, previous 
to assignment; and that in all actions to be com- 
menced and sued upon any such assigned bond, note,” 
&c. “the defendant shall be allowed the benefit of all 
payments, discounts, and sets-off, made, had or pos- 
sessed against the same, previous to notice of the as- 
signment.” 

It is conceded, that notes payable to bearer, as this 
is, are as fully embraced by the statute, in their ori- 
ginal state, as any other bonds or notes can be: in- 
deed it would be impossible fo deny it, wnless through 
the absurd position, that notes drawn payable to an 
individual or bearer, are not assignable by endorse- 
ment by the payee. Nor can it be denied with any 
degree of plausibility, that this note, had it been en- 
dorsed to A. Crenshaw, would have been subject to 
the full operation of the statute; consequently, the 
maker woujd have had a right to impeach the con- 
sideration ; or to have availed himself of any pay- 
ment, or set-off; against the note, previous to-notice 
of the assignment. If such would not have been his 
privilege under this statute, relative to payment, the 
consequence is, that it has authorised the most palpa- 
ble fraud, by depriving the maker of a clear common 

law right, while it professes to recognise no instru- 
vol. -2. 37 
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22Wash 


ment mentioned in, it, as being strictly negotiable. 
I present this view of the statute to shew, that with 
respect to payments made, as well as in some of its 
other features, to be noticed, it isonly declaratory of 
the common'law, and that if the other grounds of 
defence contemplated by the statute, are to be pre- 
cluded under an assignment by delivery, instead of 
an endorsement, such must also be the fate of pay- 
ments. 

It has been ruled in many cases, by this court, 
that the term “ discount,” as used in the siatute, ex- 
tends, by just construction, to all legal objections to 
‘the consideration of such ‘contracts, as are therein 
provided for. Such also is the construction of a sta- 


, tute, similar in this respect, in Virginia, by the court 


of appeals of that state—Norton vs. Rose.* But as 
this point has not been contested, on this occasion, I 
assume it as one sufficiently established. 

The contested principle is, whether the circum- 
stance ofthe note having been sued on, by the plain- 
tiff, as bearer, instead of indorsee, can preclude en- 
quiry into the equity of the note, and deny to the 
maker the privilege of defence, on the ground of ille- 
gality, or want of consideration. Tocontend that the 
consideration can not be impeached, is to maintain 
that the obligation of the maker to pay a note in this 
form, founded on a void éonsideration, daggends on the 
manner of assigning it; that by indoMg it, the 

‘ payee opens the equity for the benefit of the maker; 
but by transferring it by dehvery merely, all enquiry 
‘into the equity is derfied: or it may be even worse— 
that the right of defence is dependent on the voli- 
‘tion and machination of the holder as indorsee, whe- 
ther he will sue as indorsee, or strike out the indorse- 
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ment, which he has a clear right to do, (Smith VS. 13 Kent'sc 
Clark.— United States vs. Barker’) and sue as_bear- Fuiaians 
er. If the payee will indorse the note, and the as- Fk. 295, 
signee will sue as indorsee, the instrument is not en- 156. ; 
titled to the protection of a. megottable note, and the 
defence is available ; but if from an impression that 
an indorsement is immaterial, from inadvertence, 
fraudulent design, or any other motive, the indorse- 
ment was in the first instance omitted, or is subse- 
quently. stricken off, the defence is precluded. The 
same rule must also apply to any defence of payment 
or set-off, madé or possessed even previous to notice 
of the assignment by delivery: the law places them 
all on the same ground, as far as this ques- 
tion is concerned. Such is the common law, respect- 
ing matter of defence, against negotiable paper, aris- 
ing previous to its'maturity. ,The statute connects 
each of these grounds of defence under precisely the 
same right. And let it be recollected that a transfer 
by delitery, is no less an “assignment,” than if it 
were by indorsement—such is'the current language 
of the law. 

While I deny not the power of the legislature to 
sanction such inconsistency and iniquity, I contend 
it has not done so; and that unless this be found to 
be the obvious import of the statute, it is irrational to 
suppose such to have been its intention. 

The act of 1507, “ to render promissory notes and 
cotton receipts negotiable,” &c. was similar to the 
English statute of 3rd and 4th Anne, so far 
as it related to promissory notes.; but so far, it 
was entirely repealed by the above fcited act of 1812. 
That cotton receipts, (as decided by this court,") re-«2Stewart, 
main negotiable, according to the provisions of the” 


3 Bur, 
1516. 
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former act, is perfectly immaterial to this question ; 
they are provided for by the second and third sec- 
tions of that act, which remain in full force, while 
the subsequent act expressly repeals so much of the 
former “as in any manner concerns promissory 
notes.” 

The idea that a note, in this state, is negotiable in 
strict legal acceptation, in its original formation ; but 
that its negociability may be destroyed by an in- 
dorsement, is believed to be sufficiently refuted by 
the doctrine of the case, cited in argument, of Grant 
vs. Vaughan :* it was brought by the bearer against 
the drawer of a check, in this form : “ Pay ship For- 
tune, or bearer, £70.” The check having been lost 
by the person to whom it was delivered, it came ho- 
nestly into the hands of the plaintiff, in the way 
of trade.. The declaration contained a count on the 
instrument, and another, for money had and received. 
In that case, Lord Mansfield observes, “it is a ques- 
tion of law, whether a bill or note be negotiable or not. 
It appears in the books, that these notes are by law 
negotiable ; and the plaintiff’s maintaining his action 
or not, depends upon the question. whether such a 
note is negotiable or not.” Referring to the opinion 
of Lord Holt, before the statute of Anne, he further 


remarks, “the objection was to bringing an action 


upon the note itself as upon a specialty ; ; but I do 
not find it any where disputed, that an action upon 
an indebitatus assumpsit generally, for money lent, 


‘ might be brought on a note payable to one, or order.” 





Again, he yee but upon the secand count, the 
case is quite clear, beyond all dispute; for undoubted- 

ly, an action for money had and received, to the plain- 
tiff’s use; may be brought by the dona fide bearer of 
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a note made payable to bearer. There is no case to 
the.contrary. It was certainly money received for 
the use of the original advancer of it; and if so, it is 
for the use of the person who has the note as bearer.” 

Mr. Justice We/mot, in the same case, also says, 
whether such bills or notes as this is, are en their 
own nature, neyotiable, is a point of law. “ But this 
is a negotiable. note ; and the action may be brought 
in the name of the dearer. Bearer is descriptio per- 
soné ; and a person may take by that description as 
well asby any other. In the nature of the contract, 
there is no impropriety in his doing so. It’is a con- 
tract to pay the bearer, or the person to whom he 
shall deliver it, (whether it be a note or a bill of ex- 
change,) and it is repugnant to the contract, that the 
drawer should object that the bearer has no right to 
demand payment from him,” 

Mr. Justice Yates also said: “ Nothing can be 
more peculiarly negotiable than a draft or bill paya- 
ble to bearer; which is im tts nature payable from 
hand to hand, totres quottes.” 

It has not escaped me, that the case from which the 


a3 Burr. R. 
1523, 1526, 


— and 


above extracts are taken, was urged in argument,in on 


support of the opposite principle. It is relied upon 


to sustain the position, that a note payable to dearer, ° 


is a negotiabie instrument; and if without indorsement, 
is exempt from the operation of the statute of 1812. 

If the material question in this case was, whether 
the note was or was not originally negotiable at: com- 
mon law, and.was res integra, I wonld incline to the 
affirmative ; and also to place notes payable toone, or 
order, in the same class, notwithstanding the contra- 
ry opinion of Lord Holt, and other distinguished ju- 
rists, and the necessity of passing the statute of 
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Anne to quiet the difficulty. -Yet it is necessary to 
observe, that since the passage of the statute 
the negociability of such paper has been uniform- 
ly referred, in England and the United States, 
to that statute, and similar ones adopted in. the 
different states of the union. ‘The different legis- 
latures have regarded that, as the source of the author- 
ity. © Hence we find. that our legislature in 1807, 
viewing the subject in the same light, adopted the 
statute of Anne; and that it provides no less for the 
negotiahility of notes payabie to one, or dearer, than 
others in any different form. In as much then, as 
the subsequent legislature of 1812, deemed it neces- 
sary and proper, to repeal so much of the former act 
“as in any wise concerns promissory notes ;” and.to 
make entirely different provisions for “ all promisso- 
ry notes,” it appears to me to be doing violeuti to 
the reason and spirit of the latter act, to say, that notes 
payable to A. B. or bearer, and indorsed, are still ne- 
gotiable ; or that in their original state, they are so, 
but that an indorsement (the usual mode of negotia- 
tion) will destroy their negotiable character. 

But it is also worthy of remark, that in the case of 
Grant. vs: Vaughan, the paper to “ pay ship Fortune, 
or bearer, £70,” which, was the foundation of the ae- 
tion, and in reference to which, the language quoted, 
was used, was considered, as it should have been, ta- 
ther in.the nature of a check, or bill of exchange, er 
bank note passing as nyoney, than a common promis- 
sory note. It is true, the judges sometimes entitled 
the paper @ note, as well as a check, but it will,be 
found, on a réview of most of the early cases qn bills 
or notes, that the word nole was often used asa gen- 
eric term, to include either bills or notes proper, and 
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go it was in this case. “This indefinite use of the 
term, has thrown great mystery over the true charac- 
ter and nature of promissory notes in the early stages 
of jurisprudence. In the present improved state of 
the science, it would be a gross mesnomer, to speak of 
a paper, like that to the “ship Fortune,” as a pro- 
missory note. For this difference, and from the ef- 
fect of the several statutes referred to, [ think the case 
of Grant vs. Vaughan, can afford but little aid in de- 
termining the negotiability of the note now sued on. 

I have introduced that’case to shew, not only that 
it does not decide the legitimate character of this note; 
but also to prove that, what instruments are or are 
not negotiable, depends on their ortgenal formation, 
and the law of the land; and that whether they be 
so or not zs a@ question of lam, determinable by the 
court, and not by the payce or indorsee—That to al- 
low an assignment, by a common indofsement, whe- 
therin blank, or in full, which is the usual mode of 
negotiating paper, to destroy its negotiability, would 
be an anomaly in jurisprudence.’ If then, it be even 
admitted, that by the more correct construction of the 
common law, the parties to promissory notes, should 
have been deemed competent, by the terms of their 
contracts, to render them negotiable, by drawing 
them payable to A. B. or order, or bearer, my propo- 
Sition still remains unshaken ; for their original for- 
mation and the law, constituted the criterion of nego- 
tiability ; and I think it has been sufficiently demon- 
Strated, that our statute of 1812, with its reference to 
that of 1807, (which is a copy of the statute of Anne) 
has determined the character and legal effect of all 
promissory notes; and has placed all on precisely the 
same footing, as respects their negotiability. 
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This effect, expressed alfd implied, I take to be 


*simply this; that all bonds, wotes, Jc. might thereafter 


“ be assigned by indorsement, w bother the same be 
made payable to the ordef or assigns of the obligee, 
or payee, “or not,” the import of the latter words “or 
not,’ must be, or to him merely, to him or bearer, or 
to bearer alone; without which authority the same could 
not have been done, by the greatest latitade. of the 
common law, so as to transfer the legal right of bonds 
or notes, drawn payable otherwise ‘than to the order 
or assigns, of the obligee or payee. If made paya- 
ble to dearer, or to A. B. or. beater, (which is the same 
thing) the legal interest beiug, according to the com- 
mon law, assignable by delinery, no statute authority 
was necessary to the validity of the assigumeut in 
that way, so as to give to the assignee a right of ac- 
tion of some kind: therefore, none was expressed. 


‘The further effect of the statute, I conceive to be, 


that in either mode of legal assignment, (whether by 


‘ statute or common law) the assignee may sue in his 


own*name, and may maimtain any action, which the 
obligee or payee could have done; and the defen- 
dant shall be allowed the benefit of all payments, 
discounts or_sets-off, existing against the payee or ob- 
ligee, previous to - notice of the assignment. See 
Stocking vs. Toulman,* as to the parties between 
whom the matter of defence must exist. 

If it be objected-to this interpretation, that it was _ 
unnecessary. that the statute should have authorised 
suit, by bearer, in his own name, because it was a 
common law right, my reply is, that, though he could 
sue as bearer, doubt and difficulty existed, respecting 
the form of action that he might prosecute—whether 
the assignment was by delivery or by indorsement; and 
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be the statute tenders hinglany action which the obligee 
ter or payee might or could have sued or maintained 
be . . thereon previous to assignment.” It might also have 
ee, _ been deemed necessary to legislate on this poimt, as ; 
or well as the others, for the farther reason, thatthe im- 
or mediately succeeding language, im the same sentence ~~ 
ld of the statute, contains the other provisions, not sup- 
he | plied by the common law—* that im all actions to be 
ids commenced and sued upon any such assigned bond, 
ler | note,” &c. “ the defendant shall be allowed the ben- 
ya- | efit of all payments, discounts and sets-off, made, had, 
me | or possessed, against the same, previous to notice of 
m- | assignment.” It is true, as before remarked, that the 
ity | benefit of payments made, was secured by- the com- 
in | mon law, as also the defence of void consideration, 
ac- against paper not negotiable, even in the hands of an 
ed. assignee; but not so as respects sels-off. In this re- 
be, spect, as well as in directing the kind of: action, it 
by | seems to have been the policy of the statute, to pre- 
his scribe an equitable rule of right for the government 
the of all bonds and promissory notes, and to render the 
en- mode of F proceeding more certain and uniform. 
its, The case of Raborg vs. Peyton,’ illustrates the posi- 22 Wheat- 
ob- | tions last advanced. It was an action of debt, brought *° 
See by the indorsee of a bill of exchange, against the ac- 
en ceptor. The only q jvestion was, W ‘nether debt:would 
lie th such a case. 
vas , Mr. Justice Story, delivered the opinio®of the court, 
sed and said, “ It is admitted, that in Hardres, 485, the 
sa court held that'debt does not lie by the payee ofa bill 
uld of exchange against the acceptor. The reasons given 
ing for this opinion were, first, that there is no privity of ; 
her editract between the parties; and secondly, that an 
and acceptance is only in the nature of a collateral preo- : 
vol. 2. 38 | 



































GASES DETERMINED 





ROBINSON @$. CRENSHAW. 





mise or engagement to pay the debt of another, whicli 
does not create a duty.” - He then proceeds to com- 
bat the idea of a want of privity of contract, and to 
shew*that “wherever the common law raises a duty, 
debt lies ;” also, that “an acceptance is not a col- 
lateral engagement to pay the debt of another, but an 
absolute engagement to pay the money to the holder 
of the bill ; and that the engagements of all the other 
parties are merely collateral.” He also remarks, 
that “the old doctrine on this subject.has been very 
considerably shaken in modern times. An indebita- 
tus assumpsit will now lie in favor of the ‘payee a- 
gainst the acceptor;.and it is generally true, that 
where such an action lies, debt will lie. And a still 
stronger case is, that an acceptance is good evidence 
ona count upon an znsimul computassent, which can 
only lie upon the footing of a privity of contract. 
But the most important case, is that of Bishop vs. 
g Bos & Young.” It was there held, in opposition to what 
Pig. was supposed to have been the doctrine of former 
cases, that debt would lie by the payee of a note 
against the maker, where the note was expressed to 
, be for value received.” © Also, “if an action of debt 
will lie in favor of the payee of a note against the 
maker,it is not easy to perceive any sound principle 
ttpon whichyit ought to be denied against an accept- 
or of a bill. The acceptance of a bill is just as much 
an admissiow of adebt between the immediate parties, 
as the drawing ofa‘note. Again, he says, “ In point 
of law, every subsequent holder, in respect to the ac- 
ceptor of a bill, and the maker of a note, stands in the 
same predicament as the payee. An acceptance is 
as much evidence of money had and received by the 
acceptor, to the use of the holder, and of money paid 
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by such holder for the use of the acceptor, as_if he 
were the payee.” It is added, that, in adopting a 
rule consonant to the just rights of the parties, as re- 
cognised 72 modern times, “ we apply the well settled 
doctrine; that debt lies in every case where the com- 
mon law creates a duty for the payment of money, 
and in every case where there i is an express contract 
for the payment of money.” 

The case of Grant vs. Vaughan, as well as Raborg 
vs. Peyton, shew, that the holder of a note payable 
to bearer, may, in the nature of his action, and form 
of his declaration, against the maker, assume to him- 
self, the capacity of the payee ; also, that regardless of 
the form of the action, or the true capacity of the 
plaintiff, the principles of the common law, and the 
equity of our statute of 1812, permit the maker, when 
sued, to impeach the consideration of any note which 
is not purely negotiable. 

In the case of Grant vs. Vaughan, all the_ Judges 
held, substantially, that a note payable to one or 
bearer, is payable in the alternative either to theone 
or the other, who may hold it as bona fide bearer ; 
that either, suing upon it, may assume to himself 
the attitude, or be treated by the defendant, as payee, 
and the defence may be regulated accordingly. — 
Lord Mansfield, as we have seen, said, the money 
due on such note, is held by the defendant for the 
use of the person who has the note as bearer: and 
he undoubtedly has a right to recover it, in an action 
for money had and received. Mr. Justice Welmot 
declared; that bearer is descriptio persone, and aper- 
son may take by that description, as well as by any 
other”—that, “ itis acontract to pay the beaver, or 
the person to whom he may deliver it.” And 
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Mr. Justice Yates held, that a paper payable to bear- 
er, is, in its nature, payable from hand to hand, éoties 
quottes. 

Camp. In the case of Wayman vs. Bend,’ it was held that 
a promissory note is evidence under the money counts, 
only as between the original parties toit; but that 
in an action against the make& of a note, payable to 
A. B. or bearer, which had been indorsed tothe plain- 
tiff, 7¢ mas unnecessary to have stated the indorsement; 
but as it had been done, it was to be proved. It has 
been ruled, in 4 variety of other cases, that “ a promis- 
sorynote is prima facieevidence of money lent by the 
payee to the maker, or of a balance due from the maker 
to the payee, upon an account stated,” or of money 
had and received by the maker for the use of the payee.’ 

wStarkie’s  Lnthecase of the Bank of Kentucky vs. Wistler, et 

Ev 301. al-the Supreme Court said, “this court has uni- 

s.R.318. formly held, that a note payable to bearer is paya- 

ble to any body, and not affected by the disabilities of 

the nominal payee,” to sue in the federal court.— * 

This is considered authority to establish the posi- 

tion, that one sueing on a note as bearer, may be 

treated asa privy to the original contract. 

In the case of Fales, et'al. vs. Maycerry,’ Story, J 
said, whenever the assignees have notice of the nature 
and circumstances of the claim, they are uniformly 
held affected by all the legal consequences attached 
toits original character, even in respect to negotiable 
enstruments. And’ where the instrument is not ne’ 
gotiable, eveh a want of notice has not been supposed 
to give validity to the assignment of a chose in action, 
which, as between the original parties, was affected 
with fraud or illegality.” 


42 Gall.560 
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Kent, J. says, “ If a note ke payable to B. or dear-, 


3 





00 


er, it need not be indorsed ; andit ts the same in ef-* 


fect as if thename of B had been omitted. The bear- 
er may sue in his own name, on shewing, that he 
came by the note dona fide, and for a valuable consi- 
deration. So, a bill or note payable to a fictitious 
person, may be sued by an innocent indorsee, as a” 
note payable to bearer; and spch a bill or note is 
good, against the drawer or maker, and will bind the 
acceptor, if the fact that the payee was fictitious, was 


3 Comm. 


known to the acceptor.—(See also in support of the: 1 ‘ABI 


latter proposition, Collins vs. Emett'— Miner vs. Gib-°: 
son.c) Kent,’ J. also remarks, that “ possession is‘ 
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prima facie evidence of property in negotiable paper, ‘Comen.51 


payable to dearer, or indorsed in blank: and such a 
bona fide holder can recover upon the paper, though 
it came to him from a person who had stolen or rob- 
bed it from the true owner; provided he took it in- 
nocently in the course of trade, fora valuable consi- 
deration, and under circumstances of due caution; 
and he need not account for his possession of it, unless 
suspicion be raised. ‘This doctrine is founded on the 
commercial policy of sustaining the credit and circu- 
lation of negotiable paper.” It should be observed, 
that the remarks quoted, refer‘equally to notes “ pay- 
able to bearer, or indorsed in blank,” and are confin- 
ed to such notes as are sérictly negotiable. But the 
same authority, (page 52) says, “as between the ori- 
ginal parties to negotiable paper, these provisions in 
favor of the dona fide assignee, do not apply ; and the 
consideration of a note, bill, or check, may be enquir- 
ed into.” Again, he says, “the holder may strike 
out the indorsement. to him, though full, and all prior 
indorsements in blank, except the first, and charge 
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the payee or maker. ‘There is no necessity for any 
negotiable words in the indorsement. .A ill (and it 
must be the same with a note) originally negotia- 
ble, continues so in the hands of the indorsee, unless 
the general negotiability be restrained by a special in- 
dorsement by the payee. He may stop its negotia- 
bility by a special indorsement, but no subsequent 
indorsee can restrain the negotiability of the bill.” 
These principles shew, that paper, which is in its 
nature and character negotiable, may be assigned by 
indorsement, either in full or in blank, or when paya- 
ble to bearer, by delivery merely ; and that then it 
becomes entitled to protection as a negotiable security 
in the hands of an innocent holder, ignorant of any 
objection to its equity, and this is for the benefit of 
commerce. But yet no sanction is afforded to the 
argument, that our-statute has-created, or admitted 
any distinction as regards their negotiability, between 
the different forms of promissory notes ; or that it has 
not denied full negotiability to them all; or that it 


has given tq the holder of a note payable to himself 


or bearer, the power to destroy its negotiable c{lect, 
by, a general indorsement, when by imple delivery 
it would be preserved. On the contrary, the effect 
of the foregoing doctrine is, that a note payable /o B, 
or bearer, is the same as if the name of B had been omit- 
ted; that one holding such note may sue upon it as 
payee or assignee by delivery ; that if he sue as assignee 
his rights are the same, whether the assignment was 
by delivefy or by indorsement, and if the nofe 
was payable to another or bearer, and indorsed to him, 
_ he may strike out the indorsement and sue as bearer ; 
and that a paper originally negotiable, continues som 
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the hands of the tndorsee, unless restrained by a special 
indorsement, forbidding it, by the payee. 

Then as it is not, and can not be, contended, that 
our statute recognises the negotiability of any paper 
embraced by it, and it expressly provides for all pro- 
missory notes, the conclusion appears irresistable, that 
all must stand on the same principle; that they are 
recoverable after asszgnment either by indorsement or 
delivery, at thesuit of the assignee—saving, however, 
to the maker “ the benefit ofall payments, discounts, 
and sets-off.”’ 

I conceive the chief error in the contrary construc- 
tion, to be in the clause of the statute which pro- 
vides, “that the assignee shall and may sue in his 
own name, and maintain any action which the obli- 
gee or payee might or could have sued or maintain- 
ed thereon, previous to assignment: and, that, in all 
actions, to be commenced and sued upon any such 
assigned bond, note,” &c. thé defendant shall be al- 
lowed the benefit of all payments, discounts and sets- 
off, previous to notice of the assignment: Had the 
language been so far different as to have said, “in all 
actions, to be commenced and sued upon any bonds, 
notes, &c. assigned by endorsement, (or in manner 
aforesaid) the defendant should be allowed,” &c. then 
bonds and notes, payable to bearer, and assigned by 
delivery would appear to have been excluded from its 
operation, and left as at common law. But, I think 
the fair construction of the adjective pronoun, “such,” 
preceding, ‘“ assigned bond, note,” &c. refers it alone 
to the kinds of bonds, notes, &c. mentioned in the 
beginning of the section, as those that might be as- 
signed by indorsement, whether the assignment was 
contemplated in the body of them or ‘not, by the 
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words, “or order or assigns ;” and, it will be perceiv- 
ed, that the kinds thus made assignable, are, “all 
bonds, obligations, bills single, promissory notes, and 
all other writings for the payment of money, or any 
other thiag’”—by which, I understand, that either 
kind of instrument, to be embraced by the statute, 
must be for the payment of money, or for the payment 
of some other thing, in contradistinction to covenants 
or articles /o do, or not to do, particulary acts—and 
hence arose the necessity of qualifying the application 
of the statute, by limiting it to “such assigned bonds, 


notes,” &c. as should be drawn for the payment of 


money or other things. 

This construction seems to obviate every difficul- 
ty : to give a just and rational operation to the statute, 
by protecting the rights of the makers of all bonds 
and notes, so far as to allow them the benefit of all 
payments, discounts and sets-off, against the obligees 
or payees, existing previous to notice of any /ega/ 
signment. It must.also be recollected, that the diffi- 
culty of ascertaining the time of assignment, would 
be the same, whether by indorsement or delivery ; 
in either case the true time, when material to the 
rights of the defendant, must be proved, otherwise, 
than by the date, of the indorsement, even should 
there be one with a date, which is not very usual; 
the date of an indorsement, if not the discretionary 
act of the indorsee, when he comes to sue, is at best, 
but the act of the payee, to which the maker is not 
a party ; consequently, it is no evidence against him. 
This was the doctrine of this court, in the case of 


“Al. Rep.7 Gross vs. Van Wick, et al.* I do not in the same 


manwer include bills of exchange, and deny to them 
negotiability ; the-distinction is obvious: such secu- 
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rities are not named in the statute, and, being the 
most valuable instruments, and such as are peculiar- 
ly commercial and negotiable by the common haw, 
they cannot, according to well established rules of 
construction, be included by the general description 
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of “all other writings for the payment of maney,” ” 


after the specific enumeration of the inferior instru- 
ments; bad it been intended to include them, the 
presumption is, they would have been mentioned, as 
all bonds and notes are. ‘This being a remedial sta- 
tute, it is entitled to a liberal and equitable construc- 
tion, which, I think, can be no other than that which 
Ihave given it. I have been unable to arrive ata 
different conclusion, notwithstanding the distrust I 
have*of ny own opinion, when opposed, as it is on 
this point, to those of my learned brothers. 

The result, however, is, from the opinion of a ma- 


jority, in favor of the plaintiff below, on both points, 


(in the first of which I concur) that the judgment 
must be aliirmed. 


Taytor\ J.—The single error assigned in this case, 


S 
is, “The court erred in sustaining the demurrer to 
the defendant's plea.” , 

The suit was originally brought before a justice 
of the peace, against the plaintiff in error, on a note 
executed by him and one John Ethridge, to Nancy 
Crenshaw or dearer, for thirty-seven dollars and fifty 
cents. A judgment was rendered, by the justice, 
against the defendant below, from which he appeal- 


4 


ed to the county court. In that court the following. 


plea was filed. “The defendant pleads, in short, 
that the note above described was given on an ille- 
gal contract, and which was against public policy, 


vol. 2. 39 
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viz: a prosecution for bastardy was then pending, in- 
stituted against John Ethridge, for getting the said 
Nancy Crenshaw with child; and it was agreed be- 
tween the said Nancy and the said Ethridge, that 
said prosecution should be stopped, and that she 
should not appear, to swear said child against him: 
and upon no other consideration was said note giv- 
en.” To this plea the plaintiff demurred, and the 
demurrer was sustained. 

[t is insisted by the plaintiff in error, that the plea 
shows, that the consideration for which the note was 
given, is an illegal one. ‘The defendant contends, 
that the consideration is legal; but, if it were not, it 
will not prevent a recovery, as it is a commercial in- 
strument, being made payable to bearer—and this de- 
fence cannot be made against the present holder. 

In order to ascertain whether the consideration was 
illegal, it is necessary to examine the object of the 
statute, which authorises the proceeding against the 
putative father of a bastard child, which had been 
commenced in this instance. It will be conceded, 
and, as I-understood the defendant’s counsel, was ad- 
mitted, in the argument, that, if the object of the 


‘Statute, is to secure the state or county against a 


charge, to which it might, otherwise, be subject, the 
proceeding is in the nature of a public prosecution ; 
and any agreement to prevent it, is contrary to public 
policy, and void. Indeed, it is perfectly immaterial 
what the mode of proceeding may be, the object in- 
tended to be effected by the framers of the statute, is, 
alone, to be considered: and, if that was to secure 
the public interest, and not to give, or provide a re- 
medy to enforce a private right, no compromise of 
that interest could be made. 
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It is useless to enter into a long discussion and ex- 
amination of authorities, on this subject; the princi- 
ple is universally acknowledged. 

The Ist and 2d sections of the statute are in the 
following words: “ When any single woman, who 
shall be pregnant, or delivered of a child, which, by 
law, would be deemed and held a bastard, shall make 
complaint to any one or more justices of the peace, 
for the county where she may be so pregnant or de- 
livered, as aforesaid, and shall accuse any one of be- 
ing the father of such child, it shall be the duty of 
such justice or justices, to issue process to the sher- 
iff or coroner, or any coustable of such county, against 
the person so accused, as aforesaid, and cause him to 
be brought before him.—That, upon his appearance, 
it shall be the duty of such justice or justices, to ex- 
amine the said female, in the presence of the man 
alleged to be the father of the child, touching the 
charge against him; and if said justice or justices 
shall be of opinion that sufficient cause appears, if 
shall be his or their duty, to bind the person so accus- 
ed, in bond, with good and sufficient security, to be 
and appear before the next county court, to be hold- 
en for said county ; and, in the mean time, to be of 
good behaviour.” 

All the requisites of a public prosecution are con- 
tained in sucha proceeding. It is not a suit institut- 
ed by the mother, which is provided ; but a warrant, 
in the name of the State, is the only process which 
the justice could issue, when the complaint is made. 
The person against whom the proceeding is institut- 


ed, is not termed “the defendant,’ but the statute 


speaks of him as “the accused ;” and the ‘justice is 
to exercise his judgment in discharging “the accus- 
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ed,” or in binding him in a bond, with sufficient se- 
curity, to appear at the next county court,” &c._ If 
it were a provision intended to enable a woman, pre- 
sumed to be too poor to prosecute her own riglits, to 
obtain’ redress for the injury done her, this discretion 
would not be left with the justice, but the right would 
be given her to have a trial in court. But the addi- 
tional provision, that “the accused” shall enter into 
bond for his good behavior, tends much to confirm 
the opinion, that this is a public prosecution. If, 
however, there could be any doubt on this subject, 
the provisions contained in the fourth section, in my 
mind, remove it entirely. The third section requires 
an issue to be made up, to try “ whether the reputed 
father, is the real father of the child, or not;” and the 
fourth section goes on to declare, that, if the issue is 
found against the reputed father, he shall be “ con- 
demned,” by the judgment of the court, to pay, not 
exceeding fifty dollars, at the discretion of s: aid court, 
yearly, for ten years, towards, the support, -mainten- 
ance and education of said child: “and the said im- 
puted father shall give bond and security, for the due 
and faithful payment of said sum of money, which 
shall be made payable fo the sazd court, and laid out, 
and appropriated, under their special order and di- 
rection, from time to time made, so the same be not 
paid to the mother of said child.” No express lan- 
guage could have more clearly satisfied me of the in- 
tention of the legislature, in enacting this statute.— 

It was evidently to secure the county against the lia- 
bility of having to support such child, as a pauper. 
The money is to be paid to the county court, to be 
laid out, under the direction of that court, for the be- 
nefit of the child; and the coprt is expressly prohi- 
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bited from paying it to the mother. In addition to 
this, the provision is to be made until. the child is 
ten years old; an age at which he or she can be 
bound out, so as to free the county from all danger 
of being subjected to a charge. 

It, then, appears to be the true policy of the law, 
that such prosecutions should take plac ce, and that ex 
pens Ses nian upon the support of such idetidein: 
ld be paid by those who, in justice, should bear 
them. 

But it is said, in opposition to this inference, that 
the statute contains no co! — 1] 
the mother is left to her own volition, and may cit 


SOrv prov 1S101 is—that 
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er prosecute the putative father or not, as she _ ISES ; 
A 
A. ae. “Sinem. aie 2 ‘ - ol iini> aan a] 
al ise that as this is the case, she may abandon the 


prosecu ition when she pleases. 
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of such offence, to have the offender borught to pu- 
nishment. Adwit tt, and I would say, in return, 
that it is the duty of a woman, having a bastarc - chil d, 


s 


to take the steps prescribed by the staiuye. ut, I 
do not admit, that, when once she has exhibited the 
charge, sae can, at peppy abandon it; I believe 
she might be compelled to attend and give evidence. 


But there are sever , reasons, perfectly consistent 
with the positions assumed, which may be assigned 
for its being left discretionary with a woman in this 
situation, either to commence a prosecution or not. 


Some might be perfectly able to suppart their chil- 
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dren without aid, out of an ample property of their 
own; some again might be deceived by the wiles of 
an artful seducer, and still retain too much modesty, 
willingly to be exposed as a spectacle to a gazing 
crow d; In such instances it would be cruel to force 
an information, although the policy of the law might 
impose it as a duty. 

A sure test by which to try the legality of this 
contract is to ascertain whether or not it is obligatory 
on the woman. Was she bound by the agreement 
set out in the plea, not to appear and testify. Ifshe 
was nof, there can be no cround for sustaining the 
action. The object of the prosecution is to secure 
an adequate provision for the child. It is not to be 
recovered by or paid to the person who made this agree- 
ment, but the county court is to receive the amount of 
the recovery. Can we view'the mother as any thing 
more than a witness for the state? Itseems to me that 
she clearly stands in that relation tothe prosecution, and 
that a witness in any other prosecution or suit would be 
equally authorised to enter into a stipulat tion, witha 
party, against whom he was suminoned to give evi- 
dence, to alsent himself from the trial. And would 
asuit brought to recover the amount agreed to be 
paid a witness for such a consideration, whether he 
was summoned in a suit between iudividuals, or be- 
tween the state and an individual, be tolerated for a 
moment? But aftera witness had entered into such 
an agreement, and received his reward, he would be 
just as competent as before. So, in this case; the 
woman, after the execution of this note to her, could 
have testified in the suit, and none could have hinder- 
ed her. It would have been a most strange pro- 
ceeding, if, when she came forward for that purpose, 
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the defendant in the prosecution had objected to her, 
on the ground of the contract; and still more strange 
had the objection been sustained: the observation of 
Judge Hale to the counscl, in a cause on trial before 
him, might have been most appropriately repeated : 
“You have a rare case of it.” But suppose the mo- 
ney had been paid to her, and she had violated her 
agreement, by coming forward and giving evidence. 
If the contract had been legal, the injured person 
would have had his action for damages. I would 
be glad to see the declaration, which his attorney 
would file in the cause. ' It would probably have run 
somewhat as follows: “For that, whereas, it was 
agreed between the plaintiff and defendant, for, and 
in consideration of the sum of a hundred dollars, 
paid by the plaintiff to the defendant, that the defen- 
dant should not give evidence against the plaintiff, 
in a certain prosecution then depending, at the in- 
stance of the State, against the plaintiff; yet, the said 
defendant did not keep and perform her said promise, 
so made to the plaintiff, as aforesaid, but violated the 
same, in this, that she did appear, and testify against 
the plaintiff in said prosecution; by reason whereof 
he was convicted, &c., to the damage of the plain- 
tiff,’ &c. I think, the plaintiff’s prospect of suc- 
cess, in such a case, would be gloomy, indeed: and 
this is not an unwarantable view of the case. If 
the witness fulfilled the agreement, and can‘ reco- 
ver her reward; had-she violated it, she would have 
been liable to a suit—and to a suit of the very kind 
which I have briefly set out in the foregoing form of 
a declaration. , 

The case of -Wheeler vs. Russell,” most forcibly 


217 Mass. 


shows, how entirely courts will discountenance ac- Rep.28. 
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force an agreement, the consideration of which was, i 
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that he would not testify in a cause, is, in my opinion, 7 
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making adecisiou of dangerous tendency. ‘i 
I therefore, am decidedly of opinion, that the con- mn 
sideration stated in the plea, as the one for which the fs 
note was given, is against public policy. a 
I proceed to the second question, viz: can the ille- * 
gality of the consideration affect the validity of the ba 
. note in the hands of the present plaintiff ? - Me 
I shall not attempt toexamine whether promissory , 
notes were negotiable in England, before the celebra- a 
ted statute, which was preduced by the decisions of st 
Lord Holt, against their negotiability. However, 
that may have been, it is certain that our act of 1812, tui 
“concerning the assignment of bonds, notes,” &c. det 
places promissory notes, generally, on the same foot- of 
ing with “bonds, obligations, bills single, and all ‘a 
other writings for the payment of money, or any other 
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thing; and merely renders them ass¢gnable, giving 
aright of actiow to the assignee in his own name. 
The only questjn is, are notes made payable to dear- 
er, included in the terms, or in the reason of that sta- 
tute? 

Our legislature seems to have considered the 
statute of Anne necessary to render notes payable to 
order, negotiable ; for, in the year 1807, that sta- 
tute, with some variation, extending its provisions 
to cotton receipts, was substantially enacted here.— 
But the act of 1812, just referred to, repealed the sta- 
tute of 1807, so far as its provisions affected promis- 
sory notes. By the act of 1812, it is provided, “ that 
all bonds, obligations, bills single, promtssory notes, 
aud all other writings for the payment of money, or 
any other thing, shall and may be hereafter assigned 
by endorsement, whether the same be made payable 
to the order or assigns of the obligee or payee, or not; 
and that the assignee shall and may sue in his own 
name, and maintain any action which the obligee or 
payee might or could have sued or maintained there- 
on previous to assignment ; and that in all actions to 
be commenced and sued upon ayy such assigned 
bond, obligation, bill single, promissory note, or other 
writing as aforesaid, the defendant shall be allowed 
the benefit of all payments, discounts and sets-off, 
made, had, or possessed against the same, previous to 
notice of the assignment,” &c. 

This court has uniformly determined, that this sta- 
tute authorised the obligor, payor, &c. to plead any 
defence in an action brought by an assignee of any 
of the instruments included in the statute, that he 
could against the obligee or payee, and, whether pro- 
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missory notes payable toorder, were negotiable by the 
law merchant, or not, that their negotiability is now 
restrained in this state, and that an assignee has on- 
ly the rights designated in the statute. 

But we are to determine, whether or not the sta- 
tute embraces promissory notes payable to dearer. 

The object of the statute is, to give a right of ac- 
tioh to the assignees of the different instruments de- 
scribed in it, to convert an equitable into a legal inter- 
est, and, while it does so, to secure the makers of such 
instruments all equitable defences. But the inten- 
tion of enabling the asszgnee to sue, could have no 
application to the holder of a note payable to dearer. 
His right to sue in his own name, had never been 
seriously questioned in England, nor in any state of 
this union. Nor was an assignment ever deemed ne- 
cessary to vest this right of action. Any holder could 
sue as the bearer, to whom the note was payable.— 
But it is said the statute expressly includes all pro- 
missory notes, &c. “ whether made payable to order 
ornot.”” This language is certainly used by the sta- 
tute, but there was evidently no intention to require 
instruments to be “ assigned by endorsement,” the 
legal right to which, passed by mere delivery before, 
to convert a note payable to deorer into one payable to 
order ; but the object was to enlarge the power of the 
obligee or payee. In England, it has uniformly, down 
tothe present time, been determined, that no note 
‘was negotiable unless the words “or order” “or 
bearer,” or some other words expressly authorising 
the payee of a bill, or note, to assign it, be inserted 
therein, unless the negotiable words were omitted by 
mistake. To prevent a construction of the statute 
leading to a similar doctrine, with respect to the as- 
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le signability of the instruments described in our statute, 
W this language was used. So, that under this act, all 
n- “bonds, obligations, promissory notes, &c. for the 

payment of money or any other thing,” are assigna- 
a~ ble, so as to vest the legal interest in the assignee, 

whether the instrument on its face, gives an authori- 
C- ty to assign or not; and in giving this legal right to 
e- assignees, notes payable to bearer were not intended 
I- to be included. 
ch And this court has, by a uniform train of decisons, 
ae sanctioned this construction. If it be incorrect, a 
10 note payable to bearer must be assigned by indorse- 
mn. ment, before a transferee could sue on it in his own 
on name, because the statute gives the right to such as- 
of signee, and himonly. But this has never been con- 
1e- tended for. Suits have, in such cases, always been 
Id brought in the name of the dearer, and no doubt, has 
- ever been expressed, in this court, of the correctness 
'0- of this course : indeed, it would be absurd to in- 
er dorse such notes as are made payable to bearer. 
la- I think, therefore, that the statute does not em- 
re brace a note of this description. Has the payee a 
he right to make thig defence against the holder, a trans- 
re, feree, at common law ? 
to Such a defence, it is admitted, could not be made 
he against the assignee of a negotiable instrument : it ; 
Wn is not one of: those considerations, which, like usu- 
ote ry, totally vitiates and destroys a security ; but, it is 
or a consideration against public policy, which policy, 
ng while it condemns the transaction, and renders the 
ed security voidable, in the hands of an original party, 
by may be best promoted, by making it valid, when the 
ate property of an innocent third person. 
as- In Chitty on Bills, it is laid down, that “a bill or + Page ss 
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note, payrble to J. S. or bearer, is, in legal effect, 
payable to the bearer, and J. S. is a mere cypher.” 
In the case of Grant vs. Vaughan, decided by the 
court of King’s Bench, in 1764,’ the questions of the 
negotiability of a note, payable to dearer, and of the 
right of the holder, being a transferee, to sue in his 


‘ own name, are discussed, and examined at length.— 


All the authorities on the snbject, are reviewed, and 
go clearly to sustain the negotiability of the paper, 
and the legal interest of the holder; and the court 
unanimously decided in favor of a plaintiff, thus 
situated. 

It may be well to remark here, that the statute of 
3 and 4 Anne, ch. 9, does not, in any way, increase 
the powers of the holders of such paper. ‘The right 
to sue, in his own name, is given to the assignee of 
a promissory note, made payable to order; but no 
such right is given to the holder of a note, made 
payable to dearer. It is true, that Lord Mansfield 
observes, in the case of Grant vs. Vaughan, “'The 
act of 3 and 4 Anne, ch. 9, puts promissory notes upon 
thie same foot, throughout, with inland bills of ex- 
change. And, therefore, whatever is the rule, as to 
inland bills of exchange, payable to bearer, must be 
so, likewise, as to notes, payable io bearer. Great 
force arises from'the act of parliament, putting notes 
merely upon’ the foot of inland bills of exchange, and 
particularly specifying notes, payable to bearer.” — 
But this observation is made after the negotiability 
of the paper is sustained, by reason and authority, 
without reference to the statute. And the other 
judges, although they refer to the statute, as settling 
any doubt, yet clearly hold, that, without it, the ac- 
tion could be sustained. But the general ground ta- 
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ken in that, and all the other cases, is, that the con- 
fract to pay, in legal effect, is made with the bearer 
The cases decided in the United States, are believ 
ed, without exception, to have sustained the same 
doctrine. The Supreme court of the United States, 


in the case of The Bank: of Kentucky vs. Wister & . 
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Co.* observe—“ This court has uniformly held, that 
a note, payable to bearer, is payable to any body, and 
not effected by the disabilities of the nominal payee.” 
The doctrine, then, that a note a to bearer, 1s, 
in law, the property of the holder, and may be sued 
on, in his name, is a common law doctrine, not aris- 
ing out of the negotiabity of the paper, so much as 
the agreement expressed upon its face, to pay any 
person to whom it may rightfully come. It is, from 
the nature of the contract, and not the law-merchant, 
that this liability of the payor arises—the promise, 
itself, being an engagement, not to pay A. B., but the 
holder. 

The decisions of the Supreme court of the United 
, States, forcibly sustain this opinion. By the consti- 
tution of the United States, citizens of different States 
may sue each other in the Federal courts, but those 
of the same State cannot. It has been uniformly 
determined, by those courts, that the assignee of a 
note, payable to order, has no greater privilege, in 
this respect, than the payee ; ‘that is, if the payor 
and payee are citizens of the s same State, and the as- 
signee of another, that no suit can be maintained in 


the Federal courts: nor does the negotiability of the 


paper, in the State in which it was made or asign- 
ed, make any difference. But if a note be made 
payable to bearer, by a citizen of one State, and giv- 
en to another citizen of the same State, and a citizen 
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of another State becomes the holder of it, he may 
sustain a suit ina Federal court. Nothing -could 
more plainly show the ground of these decisions; 
and, that it is not simply the negotiability of the in- 
struments. ; 

It is a common thing for a note to be execuied to 
“‘the bearer,” without specifying the name of any 
payee. ‘To permit defences, like the one attempted 
in the present action, in cases of this kind, when a 


_ third person was the holder, would be extending the 


investigation to a tedious length. 

By giving such a note, the payor invites any and 
every person to become the holder, and promises to 
pay whoever may be so, without regard to the origi- 
nal consideration, or the situation of accounts, be- 
tween him and the person to whom it was first giv- 
en: and, it would be most impolitic and vexatious, 
to permit evidence to be introduced on the trial, of 
who the original payee was, the consideration, and 
the state of accounts, not only between him and the 
payor, but between him and every subsequent holder, 
with the view of establishing an off-set against some 
one or more of them. ! 

But, it may be objected, that our statute, of 1807, 
similar to that of 3rd and 4th Anne, which was re- 
pealed by that of 1812, varied from that of Anne, in 
this—that, notes, payable to dearer, were expressly 
made negotiable, by that statute, as well as those 


payable to order: and, when the legislature, in the . 


repealing act, use the words, “ promissory notes, whe- 
ther the same be made payable to order, or not,” it 
must have been intended, to include every kind of 
note, particularly all those embraced in the statute 
which this act repealed. 
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I cannot see, however, that this objection is entitled 
to any weight: if this had been intended, nothing 
would have been easier, than for language to the fol- 
lowing effect, to have been used: ‘ Promissory notes, 
whether the same be made payable to order or bear- 
er, or not ;’”’ and, the very circumstance, that the word 
“bearer,” was used, in the repealed statute, renders 
it more probable, that. it was designedly omitted, in 
the one repealing it. 

In all instances, however, the plaintiff who sues, 
as bearer, should be an honest and bona fide holder 
of the note; but this will be presumed, unless some- 
thing to excite suspicion, appears in the progress of 
the suit. 

I am, therefore, of the- opinion, that the defence 
set up by the plea, would be available, between the 
original parties ; but could not be used against an in- 
nocent third person, who had fairly and honestly be- 
come the holder of the note. 


Lirscoms, C. J.—I concur with Judge Saffold, on 
the first point—that is, that the consideration is suf- 
ficient: and, I concur with Judge Taylor, on the se- 
cond—that the defence offered, ‘could , not be set up, 
against an innocent holder. 
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BULLOCK versus PERRY, Adm’or of THEW. 


1. A dismissal, as the term is used in modern practice, does not amount, in effect, 
to a retraxit at common law. 

2. A plea to an action of debt, averring the existenee of, a former action for the 
same cause, which had been dismissed by the plaintiff, held, not a good plea. 

3. A dismissal and a non-suit are not equivalent to two non-suits, under the sta. 


tute. 
4. Under a general replication to the statute of limitations, a party may give 
5S . ~¥ 3S ‘ 


in evidence, a subsequent promise within the time limited. 


In errot from Franklin County court. Perry, Ad- 
ministrator of Thew, brought an action of debt 
against Bullock, on a due bill, for three hundred and 
ninety dollars, signed by said Bullock, payable to M. 
Gilchrist, and by him indorsed to Perry’s intestate. 
Bullock pleaded three pleas: first, that there was a 
former action for the same cause, which had beeh dis- 
missed by the plaintiff; second, that there had been 
two non-suits; and, third, the statute of limitations, of 
six years. ‘TI'o the plea of a former action and dis- 
missal, the plaintiff demurred, and the €ourt sustain- 
ed the demitrrer. - Issues were taken gn. the other 
pleas, which were found for the plaintiff. 

lt was here assigned, in error, that the court below 
erred, in sustaining the demurrer to the first plea; 
also, in refusing to instruct the jury, that a dismissal 
and a non-suit, amounted, in law, to two non-suits; 
and, also, in permitting the plaintiff below, to give 
evidence of a subsequent promise, within the six years, 
under a general replication to the plea of the statute 
of limitations. These were the questions presented 
for determination, to this court. 


Ormond, for plaintiff—P. 6 W. Bb. Martin, contra 





the 
ea. 
sta. 


ive 
’ 





JUNE. TERM, 1832. 








BULLOCK vs. PERRY, Adm’or. 


320 





Lipscoms, C. J.—This was an action of debt; 
brought in the County court of Franklin county, by 
Perry, the defendant in error, as administrator of 
Abraham 8S. Thew, indorsee of M. Gilchrist, on a 
due bill, signed by the plaintiff in error, for three 
hundred and ninety dollars—dated 7th July, 1621, 
and indorsed, by’ Gilchrist, to Thew, 16th Septem- 
ber, 1823. | 

The plaintiff in error, who was defendant in the 
court below, plead, first in bar, that there was a for- 
mer action for the same cause, which had been dis- 
missed, by the plaintiff below; second, that there had 
been two non-suits; third, the statute of limitations. 
To the first plea the plaintiff demurred, and took is- 
sue on the second and third. -The demurrer was 
sustained by the court; and the jury rendered a ver- 
dict for the plaintiff, on the two issues. The first 
error assigned, is, that the court erred, in sustaining 
the demurrer. It is contended, that a dismissal 
amounts, in effect, to a retraxit, at common law ; and 
is a complete bar to any future action for the same 
cause. 

Many of the old terms, as well as forms of plead- 
ing, have been so long obsolete, that it is difficult, at 
this time, to determine, what was their original im- 
port and effect. And a search into the oldest black 
letter books of entries, would be likely to afford more 
gratification to the antiquary, than solid usefulness, in 
the administration of justice. But terms have grown 
into use, by long practice, and some have been intro- 
duced by legislative acts, and have now become tech- 
nical, wholly unknown to those ancient books of forms. 
We can, however, collect this much from the obscu- 
rity of those early entries, that, retraxit, disconti- 
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nuance, and non-suit, had, each, its distinct and ap- 
propriate meaning.—That a retraxit was the act of 
the party himself, in proper person, in open court; 
and, that it operated as a bar to any future action, 
founded on the same cause. But, toa discontinuance, 
and a non-suit, no such consequence was attached : 
and, that there was no distinction, as to the number 
of the two last, to be taken by the plaintiff, imposed 


‘by law. Perhaps it would be difficult to assign any 


good reason, for the different results, produced by 
those entries. We can know but very little about 
the reason, or use of many of the old rules of plead- 
ing; and, if we are constrained to hold them, still, 
in reverence, it must be on the authority of Mr. Jus- 
tice Blackstone, who most solemnly assures us, that 
they originated in the profoundest wisdom. 

I have always thought, that it would be difficult, 
if not wholly impossible, for any one fully to com- 
prehend, what was the earliest practice of the com- 
mon law courts. The practice, nearly to Lord Coke’s 
time, must have been fluctuating, and very far from 
uniform. This state of things would, consequently, 
result, from the want of general diffusion of learning; 
and, from the precarious and uncertain authority ex- 
ercised. by the judges: and, were we to attempt the 
adoption of a system of practice, such as we might 
suppose had prevailed, in the remotest times, in those 
courts, I have no doubt, we should draw much more 
copiously from the regula generala, made, from time 
to time, by the judges, than from that ancient and 
respectable source, that no one ever yet explored, the 
common law. I have before observed, that new terms 
had been engrafted on our practice, both by estab- 
lished precedent, and legislative enactment.—A mong 
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these, is the term dismiss. It was formerly-known 
ofily in the ecclesiastical courts, and in Chancery.— 
It is now familiar, in our courts of law ; and the plain- 
tiff in error contends, that it is a term of the same im- 
port, and attended by the same consequences, as a re- 
traxit,at common law. But I cannot perceive why, 
if we must give it an ancient and respectable pater- 
nity, that, we should not ascribe its origin to the more 
harmless, and unimportant term, discontinuance. We 
know, that in point of fact, it is often used, when dis- 
continuance would be more appropriate, to old prac- 
tice ; and, that it is sometimes employed, when mon 
pros. should, in strictness, be used. We are, there- 
fore, unwilling to clothe this term with consequences, 
that long established practice would repudiate. Rules 
of practice should be made subservient to the ends of 
justice: this object could not be attained, were we 
to sustain the novel position, assumed by the plaintiff 
in error. 

The second assignment of error, grows out.of the 
charge of the court, on the trial of the issues. The 
judge was requested to charge the jury, that a dis- 
missal, and a non-suit, amounts, in law, to two non- 
suits; which instruction he refused to give. - 

The statute of 1807," provides that “two non-suits (Toul Dig 

Shall be considered equal to a verdict against the par- = 
ty suffering the same.” 

Much of what has been said, on the first assign- 
ment of errors, will apply to this; and, it may be add- 
ed, that, as.at common law, a plaintiff was not restrict- 
ed in the number of non-suits, this statute is an 
abridgement of a common law privilege, and, as such, 

it cannot receive a liberal construction—we cannot 
embrace in its meaning, the dismissal of a suit. The 
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last exception is taken to the charge of the court, in 
reference to the last issue. 

The plaintiff was permitted, under a general re- 
plication to the plea of the statute of limitations, to 
give in evidence, a subsequent promise, within the 
six years. It was most usual, formerly, to set up the 
subsequent promise, by a special replication ; but it 


is not indispensable, that it should be so replied.—~ 


Modern practice sanctions, giving such promise in 
evidence, under the general replication. 

This practice seems to me, correct on principle.— 
The action is founded on the. original promise, and 
not on the subsequent undertaking—the last only re- 
vives, and refers back to the original undertaking.— 
The judgment must be affirmed. 


HAMER vs. HARRELL. 


1. A. having borrowed money of B, on an agreement to place in B’s possession, 
a slave, whose services were to discharge the interest, until a certain amount 
was paid ; afterwards on payment of the stipulated amount, got thé posses- 
sion of the slave: held, in trover, to regain possession by B, that proof of the 
value of the services of the slave, by way of disclosing, that the whole amount 
loaned, had been discharged ; was incompetent. 

2. Semble—that where money is loaned ; and a slave is taken as security for its 
re-payment, on a contract that the use of a slave, shall go indischarge of the 
interest—if the value of the services of the slave, greatly exceeds the legal 
rate of interest, the contract is usurious and void. 


This was trover in Tuskalodsa Circuit Court, by 
Harrell against Hamer, to recover possession of a 
slave. 

The facts of the case, were, that Hamer having 
borrowed three hundred dollars of Harrell, gave the 
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latter the possession of the slave in question, on a con- 
tract, that the value of the hire of the slave, should 
discharge the interest, until one hundred and eighty- 
four dollars of the loan, should be discharged. Ha- 
mer having paid this amount, procured possession of 
the slave; and defended the action by an attempt to 
show, that the value of the services of the slave, after 
the payment of this sum, was sufficient to discharge 
the entire debt. The court below rejected proof to 
this effect, as irrelevant, to which Hamer excepted. 

The record did not present the question of usury ; 
and was affirmed on the point of the irrelevancy of 
the proof offered. 


Shortridge for pl’tiff—Stewart and Baylor, contra. 


SaFFoLp, J.—The action was trover, by the pre- 
sent defendant against the plaintiff in error, for a ne- 
sro boy. A bill of exceptions, taken on the trial, 
shews, that a contract. in the nature of a mortgage, 
had been entered into between the parties ; it was 
evidenced by an instrument, signed and sealed by 
Hamer,in April, 1828; by which it was declared, 
that for and in consideration of three hundred dol- 
lars, to him paid by Harrell, he then delivered into 
the service and possession of satd Harrell, the slave 
in’ question ; and did thereby authorise said Harrell 
tokeep the slave to his own use, until he, Hamer, 
should pay back to Harrell the said three hundred 
dollars, and upon the payment of which, at such time 
as might suit Hamer’s convenience, Harrell was to 
return the slave to him or his order; and while he 
kepthim, treat him with humanjty. Under this mort- 
gage, the def’t in error received & retained possession 
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of the slave for a considerable time: previous to the 
institution of this suit, the present plaintiff regained 
thelpossession; and on demand, refused to deliver him 
to the defendant. Shortly before this, the plaintiff 
had paid one hundred and eighty four dollars of the 
amount borrowed, for which a credit, dated April 1829, 
was indorsed on the instrument described, stating it 
to be a part of the sum. borrowed, “ for which said 
Harrell was to receive a proportionable part of the 
hire of said slave, agreeably to the above named sum.” 
It appears that L. Powell, esquire, was introduced 
as a witness (he having attested the mortgage,) who 
on being examined by Hamer, stated that it was the 
understanding of the parties that Harrell was to have 
the service or use of the slave, in ‘lieu of the interest 
of the money, until the payment of the one hundred 
and eighty-four dollars, after which he was to ac- 
count for a proportionable part of the hire. 

The exceptions further state, that Hamer, the then 
defendant, with a view of showing that the three 
hundred dollars and interest, had been discharg- 
ed by the payment of the one hundred and eighty four 
dollars; together with the service of the slave while he 
was in Harrell’s possession; asked a witness, what was 
the value of the hire of the slave for that time; which 
evidence the court rejected, as being irrelevant tothe 
issue. ‘The then defendant also moved the court to 
instruct the jury, that if, from the evidence, they be- 
lieved the hire of the negro, or the value of his servi 
ces, was more than the legal. rate of interest on the 
money advanced, the overplus should stand as a cre- 
dit on the original debt, and that if the money paid, 
and this overplus, was sufficient to-discharge the debt, 
they should find for him: He also requested instrue- 
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tions to the jury, that if they believed Harrell had 
received on the loan of money, more than eight per 
cent. though in the hire or service of the slave, that 
the contract was usurious, and the verdict should be 
for the defendant ; which instructions the court de- 
clined to give. 

It is assigned for error, that the court rejected the 


evidence, and refused the instructions to the jury, as 


stated in the exceptions. 

In support of the assignment, the counsel for the 
plaintiff in error, has referred to many decisions, most- 
ly of Kentucky, to shew, that the law will not enforce 
a contract, like the one under consideration, accord- 
ing to its literal import; that courts of justice will 
give it a just and equitable interpretation, and treat 
it as a mortgage; or, they will pronounce it usurious 
and void. 

On the contrary, it is insisted, that this contract is 
peculiar, and must’ stand on its own merits; that it 
was at the option of Hamer, to redeem or né’—he 
might have chosen to treat it as a conditional sale, and 
never have terminated it; consequently, the proper- 
ty: must have been at the risque of Harrell. - It is, 
therefore, contended, that the contract is legal and 
valid, according to its stipulations. 

The authorities cited maintain the general propo- 


sition contended for, on the part of the plaintiff. - In 


the case of Richardson, Adm’or &c. vs. Brown,* it was 


held, that if one lends money, and takes, as security 207. 


for repayment, a mortgage on a negro, and contracts 
to have, for the interest of the money, the wse of the 
negro, which greatly exceeds the legal interest, the 
contract is usurious and void.—That if the lender ex- 
hibits his bill in Chancery, to foreclose the equity of 





. lar doctrine; and rule, that, if, on oe aE sales, , 


*] Marsh. 
€ 


298. 
» Tb. 65. 
2 Call’s 
Rep. 354, 
44 Wash. 
14. 
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redemption, and the borrower proves ‘the usury, the 
contract is void, in equity, as well as at law ; and the 


chancellor should dismiss the bill. The statute of 


that State appears to be, in ev very respect, material to 
this case, similar to ours. It is true, the statute there, 
authorises the borrower to go into equity, to obtain 
of the lender, a discovery of the usurious considera- 
tion; and, in that case, permits him to be relieved 


against the payment of interest only. 


This latter 


principle, however, is, without statute aid, generally 
recognised as a rule of Chancery, and is founded up- 


on the just idea, that he who applies to a court of 


equity, for relief, must, himself, do what is equitable. 
Many other cases in that State, recognise a sim+ 


the vendees secure the repayment of more than the 
money advanced, and legal interest, as the price of 
redemption, such contracts are usurious.—Knoz vs. 


Black'—see, also, Shanks vs. Kennedy.” 


Ti@ same doctrine was held, by the court of ap 
peals, in Virginia, in the case of Robertson vs. Camp- 
bell 5- Wheeler“ In the case of Ross vs. Norvell,’ 


slaves were conveyed, by a bill of sale, absolute in its 


terms, and the vendege had retained the possession of 


the slaves, for near twenty years, before the bill was 
filed, charging the contract to have been a mortgage, 


and praying the right of redemption. 


It was ruled, that parol evidence was admissible, 
to prove that the bill of sale was intended to ope- 
rate as a mortgage. And, after satisfactory proof, 
that sich was the fact, the mortgagor was permitted 
to redeem the slaves, on the usual terms, and was de- 
creed an allowance for the profits of the slaves, while 


in the possession of the mortgagee. 
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e It may happen, however, that, though conveyan- 
Ae ces have the conditional form of mortgages, they will 
of be sustained as purchases, without the benefit of re- 
to demption. It was so held, in the case of Chapman 
, vs. Turner.— There, the circumstances abundantly *!©#! 260 
in shewed, that a purchase of the property, on the con- 
a dition expressed, and not a mere loan of money, was 
ed intended by the parties. ‘The vendee had repeatedly 
‘er refused the loan. The conditional vendor, did not, 
ly at the time appointed, or during his life, offer to re- 
1p- turn the money; but, his widow, after his death, and 
of when the slave, who was a female, had two or three 
dle. children, tendered the money, and demanded a re- 
ni- demption, by her suit in Chancery. The court de- 
les, | ° cided against the right of redemption. 
the It will be observed, that most of the cases cited, 
of were suits in Chancery; and, where relief has been 
vs. afforded in Chancery, even in cases that were consid- 

ered usurious and void, at law, the accounts between 
ap the . parties have been equitably adjusted. in such 
mp cases, the lenders of money are, ear weds decreed the 
ell,’ amount of their principal and interest, as the terms of 
its redemption. In equity, the legal rate of interest on 
1 of money, is held to be the just compensation for its 
was use—and not the profits, which have been, or could 
ge, be made, from it. This practice, of allowing prin- 

cipal and interest, in usurious contracts, when neces- 
ble, sarily. brought into Chancery, is sustained, alone, on 
ype- the principle, alluded to, that he who seeks reiief in 
oof, equity, must do equity. 
tted But,.in law, the rule is otherwise, in all cases of usu- 
 de- ry, under statutes like ours, which declare such con- 
hile tracts null and void. If they be tainted with usury, 

the law will not recogaise them, in whole nor in part. 

vol. 2. 42 
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It now only remains to apply these principles to 
the peculiar state of the record before us. It will 
be observed, that .after the written contract between 
these parties, with the credit indorsed thereon, had 
been read, in evidence, it was deposed by L. Pon- 
ell, Esq., at the instance of the plaintiff in error, that 
it was the understanding of the parties, that Harrell’ 
was to have the service or use of the slave, in lieu of 
the interest of the money, until the payment of the 
one hundred and eighty-four dollars—after which, he 
“was to account for a proportionable part of the hire,’ 
It had, also, appeared, in evidence, that, shortly after 
this partial payment, Hamer regained possession of 
the slave-—How long, is not shewn; but ‘the infer- 
ence is, that the time was so very short, (a day, or two, 
or less) that the hire, for that interval, was not liti- 
gated between the parties,,or worthy of contest. 

In this state of the case, the evidence was offered, 
which the plaintiff contends, was erroneously reject- 
ed. The record states, that Hamer, with a view of 
shewing- that the three hundred dollars and interest 
had been discharged by the payment of the one hun- 
‘dred and eighty-four dollars, together with the ser- 
vice of the slave while he wasin Harrell’s possession, 
asked a witness what was the value of the hire of the 
slave during that time. But the court rejected the 
testimony. 

It appears from the language of the record, as well 
as an intimation from his counsel in argument, that 
‘Hamer, as defendant below, was unwilling to avail 
himselé of the defence of wswry: perhaps he considered 
it odious to do so: this feeling, if it existed, he had a 
right to indulge, and to abide the consequence. The 
substance of the question propounded to the witness, 
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by implication at least, disclaims the defence of 
usury, and contemplated exclusively the defence, that 
the amount of money paid, and a reasonable estimate 
for the hire of the negro, was sufficient to extinguish 
the demand for the money advanced, and in law should 
be so applied; this too, after the defendant below 
had made proof of the understanding between the 
parties that the use or services of the slave should be 
set against the znterest alone of the money advanced. 
The only legal objection to such contract, was, that 
it might be, and probably was, usurious ; if so, a court 
of law would repudiate it entirely, as respects the de- 
mand for the money and interest; and a court of equi- 
ty would so construe it as to reject the usury only, 
and adjust the accounts as in case of a mortgage.— 
This, however, being atrial at law, no other objection 
could prevail than that of usury; nor could it, with- 
out proof, shewing the value of the hire to have ma- 


. terially exceeded the interest on the money. This 


defence not having been claimed, but as already re- 
marked, disclaimed, the evidence of the value of the 
hire was truly irrelevant. Without such evidence, 
there was nothing on which to predicate the instruc- 


‘tions which the court was afterwards requested to 


give to the jury; neither as respects setting the hire 
against the balance of the debt, and the interest, nor 
in relation tousury. Therefore, the judgment must 
be affirmed. In this result, the court are unanimous. 
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TARVER versus RICHARDSON AND RICE. 


1. Where one became the purchaser of a diseased slave, at a stipulated valua- 
tion, under an agreement, that she was tobe retained, and if she did not reco- 
ver, was not to be paid for :—held, that the period of the slave's recovery 
was limited tothe maturity of the note, given for her value; or at least, te 
the expiration of such reasonable time, as a jury might determine. 

2.Where, in such case, several months after the sale, the slave was tendered the 
vendor, but refused ; and subsequently, sold by the vendee for less than the 
price, first stipulated to be paid in the event of her recovery ; held, that the 
vendee did not thereby become liable for the original price ; but that he had 
the rightto sell for the benefit ofthe vendor. 


Assumpsit by Tarver, in Greene Circuit court, on 
several promissory notes. The notes sued on, had 
been given by the defendants, in part consideration 
of thtee negro slaves, one of whom was diseased ; and 
in consideration thereof it was agreed, that if the 
slave, who was sick, ‘did not recover, the price af 
which she was estimated, to-wit, four hundred dol- 
lars, was not to be discharged. The sale took place 
in August; and in December, the slave was tendered 
to the vendor, who refused to receive her. The de- 
fendants afterwards sold the slave, at one hundred 
dollars. Upon this defence it was asked of the court, 
to instruct the jury, that if the vendee, after the ten- 
der, used the slave as his own, and afterwards sold 
her; he thereby waived the tender previously made. 
But the court declined such opinion ; and charged, 
that the vendee had a right, after the tender, either to 
keep the slave, or sell her, for the benefit of the ven- 
dor. | 
Judgment for defendants; and exceptions to the 
decision of the court. 


Ernin, for the plaintiff—Stewart, contra. 
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_ Tayzor, J—This action of assumpsit was found- 
ed on several promissory notes. It appears from the 
evidence, as stated in the bill of exceptions, that the 


ane defendant bought of one Ferrel, three slaves—a man, 
ner woman and child, at the price of nine hundred dol- 
b Wo lars, for a part of which sum the notes sued on were 
Ps executed : that at the time of the purchase, the wo- 
=: man was sick, and it was agreed that unless she reco- 
” vered she was not to be paid for; that the other two 


slaves were not worth more than five hundred dollars, 
which sum was paid down at the time; that the wo- 


on . man had not recovered in December following, (the 
ad sale was in August,) at which time Richardson ten- 
ion dered her back to Ferrel, who refused to receive her; 
ind that she continued valueless, and an expense to Rich- F 
the ardson, until the fall cf 1828, when Richardson sold 
at all three for one thousand dollars, the woman being 
lol- estimated in the sale at one hundred dollars. 
aCe Upon this testimony, the counsel for the plaintiff 
red moved the court to charge the jury, “thatif they be- 
de- lieved from the evidence, that Richardson, after he 
red made the tender as aforesaid, used and treated said — 
irt, negro woman as his own property, and-sold her in 
en- Louisiana, that then he waived the tender previously 
old made. But the court refused to give the instruction; 
de. and told the jury, that after the tender back, said 
ed, Richardson had a right to keep or sell said negro for 
- to the benefit of the plaintiff. To this instruction, the 
en- plaintiff excepted, and it is here assigned as errone- 
ous. 
the There is an obvious distinction between the agree- 


ment in this case anda warranty. The stipulation 
was not one of soundness, but an acknowledgment by 
the vendor of unsoundness, and an agreement by the 
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vendee to pay, should the unsoundness be removed, 
otherwise he was toincur no responsibility. It ap- 
pears that he paid the value of the other two slaves 
in cash, but gave notes, payable at a future day 
for the woman. ‘This seems to carry.the idea, that 
unless the woman recovered by the time the notes 
matured, they should be void. The.agreement was, 
“if she continued sick, she should not be paid for.” 
“Continued sick” until when? It would seem until 
the time at which payment might be demanded if she 
recovered, to-wit, at the maturity of the notes. It 
might be a matter ofsome doubt, if it had been prov- 
ed that the woman recovered after that time, whe- 
ther the notes could have been prosecuted to judg- 
ment. Ifthere was no right of action upon the notes 
when they fell due, I think it probable no subsequent 
event would have rendered such a suit sustaina- 
ble. [Ef in a reasonable time the woman had been re- 
stored to health, though after the maturity of the 
notes, it is probable an action of assumpsit might have 
been maintained for her value; in which would have 
been considered the loss and expense which the de- 
fendant had incurred in sustaining and curing her. 

I do not consider the tender as having re-vested 
the title to the slave in the vendor—the vendee had 


no right to do any act which would have that effect. 


So far as regarded the property in the slave, the sale 
was unconditional; but, so far as respected the plain- 
tiff’s right, to recover the stipulated price, it was con- 
ditional : in no event, was the vendor to take her back, 
or the vendee, to return her. The inference is strong, 
that the three slaves formed a family, of husband, wife 
aud child; and, that the parties to the contract did 
not wish to separate them—and, to prevent their be- 
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ing separated, was the reason of inserting the pecu- 
liar feature, in the orien which has been dwelt 
upon. ‘To determine the agreement, to constitute a 
warranty, would be to prevent an execution of this 
laudable intention, by making it the Cuty of the ven- 
dee, to return the woman, if she continued sick. It 
appears, that the woman did not recover, during the 
time the defendant, Richardson, retained her in his 
possession—rendered him no equivalent:services, for 
supporting her—but, was an expense. But, because 
he sold her, it is said, he rendered himself responsi- 
ble, for the whole amount, specified in the notes—aF 
though he had been at the expense of supporting 
her, for upwards of two years, and then sold her, for 
one hundred dollars. ‘This would be very unjust: 
can it be law? Whenthe agreement was made be- 
tween the parties, it is unreasonable, to suppose, they 
intended, it should continue open, during the life of 
the slave, no matter how long that might be. My im- 
pression is, that payment was not to be made, unless 
she recavered, by the time the notes matured; but, 
suppose this was not the case—a reasonable time, 
under all fhe circum: stan oe must have terminated 
the liability of the defendant. I will not say, what 
would constitute such reasonable time: whenever 
that should become a question, it would be one, for a 
jury to settle: but I feel well satisfied, that it would 
be most incorrect, to determine that the defendant 
was bound to keep this woman, during their joint 
lives, and his representatives, after his death, if she 
survived him; or he would be responsible to. the 
vendor, although she was of no value. Nothing, of 
this kind was contemplated, by the parties: the de- 
fendant acquired a right, which he could legally dis- 
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pose of, and there was nothing to restrain him from 
doing so. Suppose this property had been levied on, 
by wirtue of executions, against the defendant, and 
sold—certainly that would not make him responsible, 
to the plaintiff; nor can his making sale of her, him- 
self, have that effect, any more than his controling 
her, as his other servants. 

In my opinion, the charge of the court, was high- 
ly favorable to the plaintiff. From the proof, the 

’ — slave continued sick and valueless until she was sold. 
What the agreement was, upon which she was sold, 

* . did not appear: the defendant may have rendered 
himself liable to the purchaser, by warranty, or in 
some other way: and, his getting something for her, 
admitting she was still sick and worth nothing, 
could give the vendee no claim against him. But, if 
it could, the expenses which he had incurred, in sus- 
‘taining the woman, should have been. allowed him, 
out of the hundred dollars, for which he sold her. 

It is unnecessary to determine what would have 
been the effect of proof, that the woman was of va- 
lue, when the suit was brought: whether such proof 
would have authorised a recovery in this action, or, in 
one, founded on the special contract. The sugges- 
tions which have been made, on that subject, are not 
to be considered as indicating a settled opinion. No 
case has been cited by the counsel, which sheds much 
light upon this; nor have I been able to find one pa- 
rallel to it. The decision, in the case of Sands & 

oon & Crump ys. Taylor 4; Lovett, however, bears, strongly 
' ' upon it. The plaintiffs, ia that case, sold to the de- 
fendants a cargo of wheat. The defendants took 

away a small part of the cargo; but, finding it did 

not answer the purpose for which they had purchas- 
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lat of making’ malt—they refused to receive 
n notice, that 


a my ee | 
palance. ine praintiits cave tne 


unless they removed the rest of the wheat, from the 
place in which it was stored, in a specified time; they 
would sell it at public auction, and charge them with 
the difference between the price it should bring, and 
that which they had contracted.te give. It was, ac- 
cordingly, sold, and, the sum obtained for it, jvas less, 
by upwards of a thousand dollars, than the price stipu- 
lated to be paid by the defendants; and to recover 
that sum, the suit was brought. There had been no 
representation, made to the defendants, that the wheat 
would malt. Judge Spencer, in his opinion on that 
case, says—‘ The contract between the parties, and 
iis past execution, produced a change of property ; 
the defendants became entitled to the wheat, and the 
plaintiffs to the price stipulated to be given for it. 


After the defendants refused to accept the residue of 


the cargo, it was thrown on the plaintiffs’ hands; and 
they were, by necessity, made the defendants trus- 


“tees, to manage it; and being thus constituted trus- 


tees, “or agents, for the defendanis, they must either 
abandon the property to destruction, by refusing 
to have any concern with it, or take a course more 
to the ad@antage of the defendants, by selling 
it.” Again, -he says, “this rule operates justly,.as 
respects both parties; for the reasons which induced 
the one party to refuse the acceptance of the. pro- 
perty, will induce the other to act fairly, and to sell 
it to the best advantage. It isa much fitter rule, 
than to.require of the party, on whom the possession 
of the thing is thrown, against his will, and contrary 
to theduty of the other party, to suffer the property 
to perish, as a condition on which his right to’ dama- 
ges is to depend.” 
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“There are noadjudications in the books, gvhich 
either establish or deny the rule adopted in this 
case ; but it appeeas to me to be founded on princi- 
ples of good sense and justice.’ 

In the opinion delivered by Chief Justice Kent, in 


- the'same case, he says—“ nor was the subsequent act 


of the plaintiffs, in selling the wheat, not delivered, a 
waiver oftheir claim for damages, for non-performanca 
of the contract.” 

The reasoning used by Judges Spencer and Kent, 
may be applied to the case before us: nor are there 
any adjudications in the books, which would prevent 
the application of the rule, adopted in New-York, to 
this cause. ‘There is no greater reason for’ making 
the sale of the slave, a waiver of the right of the de- 
fendant not to pay the full price for that which was of 
little or no value, than that the subsequent sale of the 
wheat; should operate a waiyer of the claim for dam- 


‘ ages, on the part of those who sold it. Justice cer- 


~ 


tainly would not be advanced by making the defend- 
ants responsible to the plaintiff in the same manner he 
would have been; if the negro had become sound and 
valuable. -The offer to return her can not increase 
the responsibility of the defendant. The most which 
could have been required of him, was-f keep the 
slave a reasonable time. It has not been contended 
that this was not done; but the ground taken is,that 
she was sold by the defendant. This, it is insisted, 
made him responsible for the four hundred dollars at 
which she was estimated if sound, althotgh she 
might have been valueless. This position is consider- 
ed wholly untenable. The judgment is affirmed 
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BLACK vs. RICHARDS. Adm’. 


1. Where aplanter employs a merchant to ship his crop to a particular house, 
the account of sales, of such house, in relation to the subject of the shipment, 
if established by proof, is good evidence in a suit between the merchant and 
planter, against the latter, that the shipment has been made, according to the 

. contract. 


This was an action of assumpsit, for goods sold, &c. 
brought by the plaintiff in error, in Franklin Circuit 
court. ‘The defence relied on, was, that the plaintiff, 
being the factor of the defendant's intestate, the latter 
had placed in his possession acrop of cotton, with di- 


' rections to ship to a particular house: but that he 


had violated these instructions, and had become the 
purchaser himself. To rebut this defence, the plain- 
tiff offered in evidence, the account sales of the mer- 
chants, to whom he was directed to ship the cotton, to 
show that he had complied with the directions of his 
principal. The court below, rejected this evidence, 
as secondary ; and a verdict was had in favor of the 
defendant. Ona bill of exceptions, the case was 
brought into this court. 


W. B. Martin, for plaintiff— Ormond, contra. 


Lipscoms, C. J.—This was an action of assump- 
sit, brought by the plaintiff against the defendant’s in 
testate, for goods, wares and merchandise. 

The defendant plead non-assumpsit, payment and 
set off. For the purpose of supporting the defence un- 
der these pleas, he offered to prove, (and witnesses to 
that effect,) that he had made an agreement with the 
plaintiff, to ship his cotton to the house of Bedford, 
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Breedlove & Robinson, of the city of New-Orleans ; 
but that in Violation of the agreement, the plaintiff 
had shipped it from himself to himself. 

The defendant succeeded in his defence, and had 
the value of the cotton set-off against the plaintiff’s 
demands, and judgment in his favor for a balance. 

The only error assigned, that we consider at all 


material to be examined, grows out of a part of the 


bill of exceptions, taken on the trial, and which is 
here set out. 

It was given in evidence that the detail int had 
requested the plaintiff to ship the cotton to *Bedford, 
Breedlove & Robinson, but that he had shipped it 
from himself to himself. 

The plaintiff, in order to shew that he had shipped 
the cotton in question agreeably to contract; and to 
prove the amount of sales, offered on account of sales 
from the said house of Bedford, Breedlove & Robin- 
son: this was objecttd to, as secondary evidence, and 
excluded from the jury. 

I have had some difficulty ,in comprehending the 
objection taken to the testimony. I have however, 
concluded, that the court below is to be understood, as 
ruling, that the account of sales so made out by Bed- 
ford, Breedlove & Robinson, was secondary to their 
testimony as witnesses ; and that it should have been 
taken in the ordinary way, on their oath. If this is 
the construction to be given to. the opinion of the 
judge, as expressed in the bill of exceptions, it seems 
to me there is error. 

If the contract was, as contended by the defendant, 
he thereby constituted this firm, his agents, in relation 
to the subject of the shipment; and the account of 
sales made out of that cotton, would be, if rendered 











— 
~ 


=o wz 


ju 





ed 

to 
les 
in- 
nd 


ed 








JUNE TERM, 1822. ’ 


BLACK 0S. RICHARDS, Adim’r. 





by them; evidence against their principal, the defen- 
dant, of the performa ice of the contract on the 
plaintiff's part. Suppose, that the plaintiff | 

stead of presenting the account current, offered th: 
receipt of this firm, for the cotton—sueh as is usual- 
ly given, when it is not immediately sold, would i 
have been contended that sssios would not have been 


evidence that he had hating his undertaking ! By 


~ 


constituting them his agents, their acts in relation 
to the subject matter of he agency, become his acts, 
] 


so far as others are concerned ; as much so as if he 


b 

had signed the receipt himself 
We are not to's eine that the account current of- 
fered in evidence, was ne ted to, because it was not 


proven to have been, really, what it purported to be— 
made out by Bedford, Breedlove & Robinson. The 


only objection was, that it was a secondary kind of 


testimony: from this, we must infer that it was 
proven. ‘ 

If there was conflicting testimony, it was not the 
province of the Judge to weigh it, and determine 
which should prevail, and which rejected : this should 
have been left. to the jury. ‘The. testimony was, 
therefore, improperly rejected; and for this error, the 
judgment muSt be reversed, and the cause remanded. 


- 
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BURGESS AND DAVIS vs. SUGG. 


1. A plea, to an action, axtrefois acquit, must show that the judgment of ae. 
quittal was had upou the merits—or that an issue was determiued, which 
brought the meritsof the suit before the court trying the cause. 

2. A plea, to a suit on a bond, conditioned for the forthcoming of a slave (levied 
on) on the day of sale, that the slave died before the commencement of the suit is 
bad. 

3. Where an execution, issued bya justice runs into a different county from 
thatin which issued, and is indorsed by another justice, under the statute;it 
is not necessary, to render the-execution evidence, to prove the signature of 
the issuing magistrate. 

4. Where a‘declaration ina suit, has been once passed on by this court, and de- 
termined good, it will not be again reviewed, when the case is brought up a 
second time; although a declaration, of similar character, in a different case 
might be adjudged defective. 


This suit was instituted in Franklin Circuit court 
by Sugg, on certain forthcoming bonds, given by the 
plaintiffs in error, conditioned for the production of a 
slave, who had been levied on, on an appointed day 
of sale. 

The defendants plead— 

First—a former judgment in their favor, in the 
County court of Franklin, which judgment was then 
in full force, &c.; and, ~ 

Second—that the slave so levied on® had died be: 


fore the commencement of this suit. 


The court sustained a demurrer to these pleas; 
and the defendants failing to plead over, a writ of en- 
quiry was awarded: on executing the enquiry of 
damages, the plaintiff offered in evidence the several 
executions, which had been levied on the slave; 





*See Aikin’s Digest, page 164. 
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which seemed to have been issued by a justice, in 
one county, and indorsed by one ofa different coun- 
ty: The defendants insisted on proof of the signa- 
ture of the issuing justice—which the court below 
ruled, not necessary: and judgment wasawarded for 
the plaintiff. 

All these matters were here assigned as cause for 
reversal. 


Ormond, for plaintiff—Hopkins, and P. Martin, 
contra. 


Lirscoms, C. J.—This was an action brought by 
the defendant in error, in the Circuit court of Frank- 
lin county,on nine bonds, given by the plaintiffs in er- 
ror, in the penal sum of one hundred and ten dol- 


lars each, and to each of them, there was the following — 


condition: “ ‘The condition of the above obligation is 
such, that whereas Ira Olive, a constable of the coun- 
tyand state aforesaid, has this day levied an execu- 
tion on a negro man slave named Cassius, as the pro- 
perty of Richard Burgess, at the instance of William 
Suge. Now, should the above Richard Burgess 
well and truly deliver the above property unto Ira 
Olive, a constdble of the county and state aforesaid, 
on the first Monday in May next, in the town of 
Russellville, then and there to sell and make the 
said debt and costs; or the said Benjamin Burgess, 
and James Davis will do it for him, then the above 
obligation to be void, else to remain in full force.” 

The defendants moved the court to quash the bonds 
on, which the action was founded. This motion was 
overruled. which is assigned for error ; but not insist- 
ed on in the argument. 
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idants then plead two pleas. The first, 

had been instituted on these identical 
bonds, in the County court. of Franklin county, and 
such proceedings were had there, that a judgment 
was rendered in favor of the defendants for - costs; 
and that the judgment so rendered, remains in full 
force, and not reversed, setaside, or annulled. And 
for further plea, the defendants plead, that the ne 
ero slave Cassius, on whom the said several execu- 
tions had been levied, died before the commencement 
of this suit. 

To these pleas, the plaintiff demurred, ‘and the 
court sustained his demurrer; and on the defendants 
failing to plead over, judgment by default on nel dicit, 
was awarded, and an enquiry of damages executed. 

»it is contended, that*the court below erred in sus 
taining the plaintiii’s demurrer; that the plea ofa 
former judgment was good in bar, and well plead ; and 
a reference is made to Chitty’ s Forms in support of 

‘ the plea. 

The plea referred to in Chetty, is one of a former 

conviction : and the plea in this case is in conform: 

at Mowett hy with it, except that it avers an acquittance, instead 
of a conviction. ‘The case of Pace vs. Dosseys 
isin point. It was there decided, that the plea of a 
former acquittal, must show that the acquittal was on 
the same point presented by the issue-in the second 
suit; and this is the rule laid down in Chatty. 

It seems to me theré is sound reason in favor of @ 
more rigid rule in the case of the plea of au refors ac- 
quit, than in that of autrefos convict. In the last, 
the record will always show with sufficient certainty, 
the grounds of the recovery, and therefore a simple 
reference to it in the plea, will be sufficient. But 
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in the first there are such a variety of. grounds on 
which the plaintiff may fail, and consequently judg- 
ment be rendered for the defendant for his cost, that 
something more should be required than the fact, 
that the suit was for the same cause of action; it 
should show that merits had been tried—and that the 
judgment of acquittal was on the merits; or on 
an issue that brought the merits before the court. 
If this was not required, the defendant, where judg- 
ment had been rendered in his favor, for costs on a 
non-suit ; or on a dismissal for failure on the part of 
the plaintiff to give security for cost, under our sta- 
tute might plead the judgment in bar. The proprie- 
ty of the rule laid down in Pace vs. Dossey, is there- 
fore obvious. 

The second plea was clearly bad ; and the counsel 
for the plaintiff in error did not attempt to sustain it. 
We are not called on to say what the decision would 
be, if the property levied on had died or been destroy- 
ed by the act of God, so as to render a delivery im- 
possible before the day specified in the forthcoming 
bond. ‘The plea avers no such facts, but only that 
the slave levied on, died before the commencement of 
this suit. The right of action on the bond, refers to, 
and accrued at the time of the forfeiture; and if the 
death of the slave occurred subsequently thereto, it 


afforded no bar to the plaintiff’s right of action, and : 


was very correctly ruled to be bad, on demurrer. 

It was, however, contended, that admitting both 
pleas to be bad, that the defendants should neverthe- 
less have had judgment on the demurrer: that the 
whole case was open by the demurrer, and the decla- 
ration is alleged to be bad. If the declaration is bad, 
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the defendants would have been entitled to judgment, 
although their pleas were bad—under the rule, that 
ona general demurrer, the judgment shall be against 
the party who committed the first fault in pleading. 
But the sufficiency of this declaration has been ad- 


judicated by this court, and can not be again drawn 


« Decided 
by this 
court. 


into discussion, or controverted. The declaration had 
been demurred to by these defendants, and their de- 
murrer was sustained. On error brought into this 
court, judgment was reversed, the declaration being 
considered good, and the cause wasremanded. ‘This 
court having once passed on the sufficiency of tihs 
declaration, we will not now enquire, whether its 
judgment was then correct or not: that decision was 
final between the parties. If a similar declaration 
should be presented in another suit, it would be com- 
petent for us to say, whether we would adhere to the 
rule laid down in this case; and if the decision 
should then be found to be wrong, and clearly oppos- 
ed to the established principles of law, it would be 
our duty to overrule it, and disregard its authority. 
The case of Lucas vs. Pope & Hickman, was re- 
lied on as a precedent for again enquiring into the 
correctness of the decision heretofore made on this 
declaration; but that case when examined will be 
found, not at all to support the position contended for 
by the plaintiffs in error. ‘That case was three times 
before this court. On the first trial in the court be- 
low, several points were reserved by the defendants 
for revision—judgment haviug been rendered in fa- 
vor of the plaintiff. On error brought, the judgment 
was reversed. This court in giving its opinion, went 
on to apply the law to the facts as presented by the 
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record, and expressed the opinion, that from those 
facts, there never could be a recovery against the de- 
fendants, but remanded the cause. In the court be- 
low, the plaintiff obtained leave, and filed an amend- 
ed declaration, calculated to let in other testimony, 
than the facts that had been in evidence on the for- 
mer trial. The defendants plead the judgment of this 
court, in bar to a further enquiry into the facts of the 
case, and their plea was sustained by the court be- 
low, on demurrer. On error brought to this court, 
the plea was held to be bad. The court then dis- 
claimed overruling any point that it had previously 
adjudged, when the parties were before it on the for- 
mer writ of error, and held, that the plaintiff had a 
right to offer such evidence, under his declaration, as 
would entitle him toa recovery on the principles laid 
down by the court, on the reversal of his judgment. 
He certainly had a right to show, that although, 
on the facts presented on the first trial, he was not en- 
titled to a recovery, and his judgment therefore erro- 
fieous, yet, fhat those were not all the facts of hiscase, 
and he could supply deficiencies, that appeared on 
the first trial. This is the every day practice; a 
judgment is reversed, on account of objections taken 
to the testimony, and the cause is remanded to give 
the party an opportunity of obviating the objection, if 
he is able todo so. . 

Another of the supposed errors grows out of the bill of 
exceptions taken on the execution ofthe writ of inqui- 
ry. It appears from the bill of exceptions, that the exe- 
cutions on which the levy had been made,and on which 


‘the forthcoming bonds were founded, had issued on 


the judgment of a-justice of the peace in an adjoining 
county ; and had been indorsed by a justice of the 








347 . 


CASES DETERMINED 





BURGESS AND DAVIS US. SUGG. 





county where the levy was made, under the provisions 
of our statute. On the enquiry, damages awarded, 
on the defendants failing to plead over. After the 
demutre; to their pleas had been sustained, the plain- 
tiff, for the purpose of shewing the amount of his 
debt, and the damages he was entitled to recover, of- 
fered these executions, and read them in evidence 
without proving the signature of the justice of the 
peace who issued them. ‘The objection taken is, 
that the signature of the justice of the peace who 
issued the executions, ought to have been proven. 
There is none as to the signature of the justice who 
endorsed them; and we will therefore presume his 
signature was proven. It was not necessary to prove 
the signature of the issuing justice. The authentici- 
ty of the executions underwent a quas? adjudication, 
by the justice who indorsed them : it was this last 
act that gave life and energy to them; and this we 
presume was proven or admitted. The judgment 
by default was an admission of the right of recovery, 
to some extent: but under our statute, the plaintiff 
is restrained from recovering judgment for the amount 
of the penalty ; and he was therefore required to prove 
the amount actually due. The evidence offered was 
admissible for this purpose. We are therefore of the 
opinion that there is -no error; and the judgment 
must be affirmed. 
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BLACKWELL versus THOMPSON. 


1. In a qui tam, action for voting at an election, without qualifications, held,— 
Ist. That the act of voting at an election is not complete, until the ballot is 
put into the box, when the name of the voter is also entered on the list, kept 
by the clerks. 


2d. That no forfeiture is incurred, by voting without qualification, unless the 
voter’s name be inserted om the fist of persons voting. 

3d. That a voter’s name, on the list of person’s voting, is prima facie evi- 
dence of his having voted. 


4th. That the insertion of a voter’s name, on such list, is not the vote, bug 
the highest-evidence of the vote—and such list must be produced, or its loss 
or destruction shewn, before parol testimony of the fact of voting, is admis- 
sible. 


Blackwell, the plaintiff in error, commenced a qua 
tam action, in Morgan Circuit court, to recover of the 
defendant, the penalty, prescribed by law, for voting 
at an election, without the necessary qualifications.— 
In support of his action, the plaintiff produced, as a 
witness, oné of the managers of the election, into 
whose possession, the list of voters, kept by the clerks, 
and also, the ballots, had been placed : but, who could 
not tell what had become of the said list, having des- 
troed the ballots. He also offered to prove, by parol, 
the fact of the defendant having voted, which the court 
belowrefused to admit; and, by a bill of exceptions the 
correctness of that decision, was here presented. 


Hopkins, for plaintiff— Thornton, contra. 


Taytor, J.—This is a gut tam action, brought by 
the plaintiff in error, against the defendant, to recov- 
er the penalty prescribed by the statute, for voting 
at an election, withsut being legally qualified. 
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The error assigned, is the rejection of evidence, of- 
fered in the Circuit court, as stated in the bill of ex- 
ceptions. 

The evidence offered and rejected, was intended 
to prove, that the defendant did vote. A witness 
was jntroduced by the plaintiff, who testified that he 
had been a manager of the election; that the lists of 
the names of the voters, taken by the clerks, as re- 
quired by law, as also the numbered tikets, were ta- 
ken possession of, by him, after the election ; that he 
handed the lists of the names of the waren to his 
brother, a young‘ man, living in his house, and re- 
quested him to put them where they could not be 
compared with the tickets —That, after having kept 
the tickets, for the length of time prescribed by law, 
he destroyed them; but, as to the lists of voters, he 
had not seen them, since he handed them to his bros 
ther, to be put away, just after the election. He said, 
that no inquiry had been made of him, for the lists, 
before the time of giving in his testimony, and he had 
made no search for them ; and, he would not say, that 
they were not among his papers at home; but that 
it was most probable, that he should have seen them, 
if they were in his possession. The plaintiff, also, in- 
troduced the young man, to whom the manager stat- 
ed he had handed the lists of votes—who said, that 
he had no knowledge of them; nor did he remember 
that his brother had ever handed themtohim. The 
plaintiff then offered to prove the fact of voting, by 
parol testimony, and the evidence was rejected. 

The law provides, “that the County courts respec- 
tively, at the term next preceding the day of any 
election, shall appoint three inspectors, [or managers} 
to superintend the election,’ &¢. ‘“ That the said 
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inspectors, shall appoint two persons, to act as clerks 
whose duty it shall be to take down, in writing, on 
separate lists, the name of every person voting. 

“The clerks and inspectors of every such election, 
shall, before they proceed to business, swear, faithfully 
to perform their duties, at such election. 

“ Every person, who, by law, is entitled to vote for 
representatives to the.general assembly, and who shall 
choose to vote at any election, shall give te the sheriff, 
coroner, or justice, whoever may be the returning of- 
ficer in presence of the inspectors, a ticket, of scrawl, 
of paper, rolled up, on which shall be written, the 
name, or names of the persons for whom he intends 
to vote ; which ticket the said returning officer shall, 
in presence of the inspectors, put into the ballot box; 
and, at the same time, the clerks of election shall take 
down, on separate lists, the name of every person 
voting.” 

The fourth section of the act of 1819, being a sub- 
sequent one to that from which the foregoing extracts 
are taken, contains the foliowing language. “In ad- 
dition to the duties, heretofore required to be perform- 
ed by the said managers of the elections, they shall, 
also, be, and, hereby, are required, to number the vote 
or ballot of each and every voter, with the same num- 
ber that such voter stands marked, or enrolled, on 
the lists of the clerks to said elections: the votes 
from every place of holding said elections, after hav- 
ing been counted, shall be filed separately, for the 
space of twenty days—at the end of which time, the 
said votes shall be destroyed by the managers of the 
several elections; unless notice be given to said ma- 
nagers, that some part or parts of said election will 
be contested,” &c. 
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‘ 

In order to show, that the evidence offered below, 
should have been received, the plaintiff takes the fol- 
lowing positions. 

Ist. The act of voting is complete, when the tick- 
et of the voter is received by the managers of the 
election; and, the penalty for voting, witnout being 
legally qualified, is then incurred—whether the name 
of such voter be inserted in the list of voters, or not. 

2d. Thevéfiect of a vote, if it can be ascertained 
to have been given, is the same, with and without the 
insertion of the name of the person who gave it, in 
the list of voters. 

3d. The list of voters could not show, that any 
person, whose name was contained in it, had voted: 
without the ballot, or proof of its contents, it could 
not be shown, that the ticket was not a blank. 

4th. The ballot of the defendant, was the only 
evidence, better than parol, to prove that he voted, 
as charged. in the declaration: and, as it was proved 
that the ballots had been destroyed, parol proof, that 
the defendant voted by ballot, was competent, and 
ought to have been admitted. 

5th. If the lists of voters were any part of the ne- 
cessary evidence, to show that a person had voted, 
‘the statute which requires the votes to be destroyed, at 
the end of twenty days after an election, unless no- 
tice be given that the election will be contested, ap- 
plies to the lists, and directs their destruction. 

_. 6th. As the evidence showed, that the ballots were 

destroyed, and law requires the destruction of the votes, 
the legal presumption is, that the managers did their 
duty, and destroyed the lists, if they be held to be 
part of the votes, as they must be, if they constitute 
a.part of the written evidence of the votes. 
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With respect to the first position, it may be said, 
that the act of voting is not complete, until the tick- 
et is putinto the ballot-box; and, if, after this is done, 
it were to be taken out, without the name of the per- 
son offering it, being enterd on the lists; or, even if the 
name were entered on the lists, and erased, before 
proceeding further with the election—I doubt if it 
would constitute a yote, within the meaning of the 
act. Every person must offer to vote, before his right 
to do so, can be questioned, at the polls. Suppose 
an unqualified man were to offer a ballot, but his right 
to vote were denied, and the ballot not received, this 
wouid not make him a voter.—Suppose the ballot 
were received, but, before it was put in the box, his 
qualifications were determined to be insufficient, and 
the ballot were destroyed, without his name having 
been entered by the clerks—this would only consti- 
tute an attempt to vote : and, I think, any thing which 
would prevent the effort of the party from being suc- 
cessful, in getting his ballot to be received and regu- 
larly entered, as a vote, would be nothing more.— 
The legislature has made it the duty of officers, par- 
ticularly appointed for that purpose, and sworn to act 
faithfully, to enter the name of every voter, at the 
time his vote is given in, on lists kept for that pur- 
pose. Unless his name is thus entered, he cannot 
be legally proved to be a voter. It is said, the clerks 
may, by mistake, omit the name of a voter:—Would it 
be right, because of this mere possibility,to incur the ha- 
zard of mistake, in receiving unwritten evidence? Itis 
far less probable, that these sworn officers would make 
an ortnission, in which both must concur, than that 
parol testifhony, that they had done so, would be 
wrong. The solemnity with which they are made 
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out—its being done by sworn officers, who are su- 
perintended by others, who are sworn also ~ give 
them the character of the highest grade of testimo- 
ny. They are directed to be taken, for the express . 
purpose of proving who did vote; and, being taken 
for that object, they are equally the highest evidence 
of that fact, as is any writing, of the contract which 
it expresses. In no case, strictly, is the writing the 
contract, but the evidence of it. So the insertion of 
the name of the voter, does not constitute the votes 
but it is the highest evidence of the person who gave 
it. It would follow, therefore, that no forfeiture is 
incurred, by voting without qualification, unless the 
voter’s name be inserted on the lists kept by the 
clerks. 

The views which have been taken of the first, 
will dispose of the second point. The ballot cer- 
tainly cannot prove who voted; it is not made out 
with any such view. It is true, the law requires it 
to be numbered, with the number annexed to the 
name of the voter, on the lists; but, besides this 
number, it contains nothing but the names of those 
voted for: and, to arrive ata knowledge of the voter, 
it is necessary to compare the number on the ballot, 
with that on the lists. The ballot, without the lists, 
does not aid, in the slightest degree, in ascertaining 
who put it in. 

But, it is said, the lists cannot show, that a vote 
was given, without resorting to the ballot, as that may 
have been blank. Were this admitted, it would on- 
ly prove, that both must be introduged ; but, the inser- 
tion of the name, on the lists would certainly be prima 

facie evidence, that an actual vote had. betn given.—. 
Where the object of ballotting, is to effect an election, 
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it would be a most forced presumption, indeed, to sup- 
pose, that one who engaged in it, had no design at all. 
Ifa party would defend himself, on the ground that he 
had put in a blank ticket, he must preve that fact. 
But, as has been observed before, the. ballot cannot 
prove who put it in—and the lists must be used, for 
that purpose. , 

As to the fourth point, it is only necessary to ob- 
serve, that proof of what the ballots contained, made 





. after they had been destroyed, could not do more than 


they could, if produced: and, as it has been shown, 
that they could afford no ground for a recovery with- 
out the lists, proof of their contents, could certainly 
effect no more than their production. 

The fifth and sixth points will be considered to- 
gether. : 

The lists, it is believed, constitute no part of the 
votes—the tickets, or ballots form these. The lists 
are precisely the same that they would be, if the vot- 
ing were done viva voce. .When the votes are direct- 
ed to be destroyed, the tickets, only, are intended.— 


-The evident object of the legislature makes this plain, 


if, otherwise, it could be doubtful. The great object 
of voting by ballot, is to enable the voters to conceal 
from others the persons for whom their votes have 
been given: this is-thought to leave them more feer 


and unrestrained, in the exercise of this important 


privilege. But, even this object is made to yield to 
the importance of having the result of the election 


‘correctly ascertained. The ballots, therefore, are re- 


quired to be numbered, that, in case of a contested 
election, it may be ascertained what votes were giv- 


‘en, by those (if any such,) who were not entitled to 


vote at all; that, thus, the polls may be purged, and the 
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Rap. “10. pressly decided, by this court, in Olive vs. O'Riley. 





. legal result ascertained. If no notice is given, in 
twenty days; that the election will be contested, it is 
required, that the “ votes,” or ballots should be des- 
troyed, that the great object of this mode of election 
may be effected. But, the intention to keep secret, 
the vote of the citizen could not be promoted, by the 
destruction of the lists, The name of every voter 
is pronounced aloud, when he comes to the polls, 
and is written where all may sce it; but none, nei- 
ther the sheriff, who conducts, nor the manager, 
who inspects the election, has a right to examine his 
ballot. 

If the lists constitute the best evidence of the per- 
sons who voted, no diligence is shown, in the bill of 
exceptions, to have been used by the plaintiff, to pro- 
cure them, which would have authorised the recep- 


‘tion of that which was of a secondary character. 


The questions embraced by this case, were ex- 


Olive had sued O’Riley, to recover the penalty for 
voting at an election, without the legal qualification. 
On the trial, the plaintiff offered to prove, by a per- 


“son said to have been present at the election, that the 


defendant voted: he, also, produced one of the in- 
spectors, to prove thesame fact. The evidence was 


rejected, on the ground, that one of the lists kept by 


the clerks,-was the best evidence of this fact: and 
this court sustained the opinion of the Circuit court. 
The judgment is affirmed. 
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DUNCAN AND LANE eersus SIMMONS. 
t, 1. That a trustee, in a deed of trust, made.to secure liabilities, incurred by. the 
e cestus que use, declined making oath to the trust property, in order to determine 
im the right of the property against executions levied on it’; held not to be a 
* sufficient equity to sustain a bill. e 
s, 9. If such trustee had refused to make the claim, Chancery could be resorted to. 
te 
r, This was a suit in Chancery, in Limestone Circuit ‘ 
is. court. The allegations of the bill were, that Sim- 
mons, the complainant, being the cestuz que use, in a 
r- deed of trust, on certain property, made by one Ca- 
of pel, to secure the former against liabilities incurred 
O- for the latter—the property was levied on by sundry 
D- executions, in favor of the defendants, creditors of 
Capel: that Wallace, the trustee, having declined 
X- making the oath, required by law, in order to try the 
he right of property, the complainant himself, had made 
or the same; and that on the trial at law, he had been 
D. defeated—the legal title being determined to vest in 
r- the trustee. The injunction granted in the case, be- 
1e ing perpetuated, the defendants sought the aid of this 
n>" court, on error. 
AS pac ; 
y | Liescoms, C. J.—This cause comes before us, for 
d: the purpose of revising the decree of the court of 
t. Chancery, for the county of Limestone. Simmons, 


the defendant in this court, filed his bill against the 
plaintiffs, here, Duncan and Lane,’ and against seve- 
ral others. : 

The facts alleged in the bill, are, in substance, that, 
for the purpose of securing a debt due to him, from 
one Capel, and to secure himself against liabilities, 
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incurred by him, for the said Capel, in a co-partner- 
ship transaction, he had taken a deed of trust from 
Capel, conveying certain property to one Wallace, in 
trust, for the purposes before mentioned —T hat, af. 
ter the deed of trust to Wallace, had been recorded, 
Duncan and Lane, and the other parties made defen- 
dants, obtained judgments at law, against Capel, and 
sued out executions, and had them levied on the pro 
perty conveyed, in trust, to Wallace*—That Wallace, 
the trustee, when called on by the sheriff, declined 
making the oath, required by, the statute, on filing a 
claim, for a trial of the right of property, when le- 
vied on, by execution.—That the complainant filed 
the claim, in his own name, and on his own affide- 
vit, and gave bond, with Wallace, the.trustee, as his 
security. The bill alleges, that, on the trial of the 
right of property, in consequence of the legal right 
being in the trustee, and not in the complainant, who 
was the claimant, that the property was found sub- 
ject to the executions levied on it. These are the al- 
legations, material to be considered. 

The bill prayed an injunction. The injunction 
was dissolved, on the answer of the defendants; but, 
on a hearing, it was reinstated, and perpetuated. 

The first aspect in which the cause is presented 


‘to us, dispenses with the necessity of an investiga- 


tion of the evidence, offered, in support of the vari 
ous allegations contained in the bill. We will be re- 
lieved from considering many points, presented in the 
argument, on some, which, it is probable, we might 
have experienced some difficulty. We believe, that 
the complainant has not assigned a sufficient rea 
son, for not having his rights fairly adjudged, on their 
merits in a court of law. There was no absolute re- 
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fusal or neglect, on the part of the trustee, to afford, 
him aid, in the prosecution of his rights: the course 
pursued, seems to have been the result of a mutual 
understanding, between the cestut gue trust, and the 
trastee. If the trustee had refused te interpose, a 
court of Chancery should have been resorted tu, be- 
fore the trial at law. We are, therefore, of opinion, 
that the decree of the Circuit court of Limestone 
county, ought to be reversed, and the bill dismissed. 


COALTER, use, &c. versus BELL. 


1. A plea, averring that an obligation sued on, was given, in consideration of 
the performance of services, not yet performed ; but which shows that the ser- 
vices were in the proguess of performeanc is a plea in abatement—and, not 
being verified, by affidavit, is demurrable. 

9, But such plea cannot be pleaded, after the filing of a plea in bar. 

3. That « judgment for costs is rendered against a party, for whose use a suit is 
prosecuted, without including the nominal plainttff, is no error. 

4, Wherever the facts of a plea in abatement, do not appear in the record, such 
plea must be verified by affidavit. 


This action was brought, in Franklin Circuit court, 


_ by Coalter, use of Kirkmans, to recover of Bell, an 


amount of money, covenanted to be paid, in conside- 
ration of legal services; and, to be paid, when a cer- 
tain cause was determined. The defendant plead— 
first, that the plaintiff had not performed his cove- 
nant, &c.; and, second, that the suit, on the deter- 
mination of which the obligation was to be paid, was 
still pending, and undecided. The court sustained 
a demurrer to this plea, which was in this court, as- 
signed as error. , 
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_- Taytor, J.—This action was brought in the Cir- 
cuit court‘of Franklin county, by the plaintiff in er. 
ror, for the useof T.and J. Kirkman, againt the de- 
fendant, upon, a writing, under seal, by which the de- 
fendant promised to pay the plaintiff three hundred 
dollars, for prosecuting a suit, against Arthur S. Ho- 
gan, for the recovery of certain negroes, so soon as 
the said suit should be determined. ‘The defendant 
pleaded—first, that the plaintiff had not performed 
the covenant, on his part, &c.; and, second, a special 
plea, of which the following is a.copy, “And, for the 
further plea, &c. said defendant saith, the said plain- 
tiff actio non, &c. because he’ saith this defendant em- 
ployed said plaintiff as an attorney at law, to bringa 
suit against Arthur S.Hogan, for the recovery of certain 
negroes; and, as such, executed to him, the plaintiff, the 
writing, obligatory, mentioned in the plaintiff’s decla- 
ration: and, this defendant avers, that‘said plaintiff com- 
menced a suit against said Hogan, in the Circuit court 
of Franklin county, for the recovery of said negroes; and 
said plaintiff, some time thereafter, discovered, tha‘ he 
had commenced an action wrong, and, thereupon, 
non-suited the defendant, and brought another action, 
fér the recovery of the same negroes; which said 
last mentioned action, is now pending, and undecid- 
ed,” &c. To this plea the plaintiff demurred: the 
demurrer was overruled, and judgment rendered 
against T. and J. Kirkman, for the costs. 

It is assigned, for error— 

Ist. That the demurrer was overruled, when it 
should have been sustained. 

2nd. That judgment was rendered against the ces- 
tut que trust, for costs, without including the trustee. 

The last assignment cannot be supported. The 
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statute authorises a judgment, for the costs, against 
the person, for whose use a suit is brought;..and it 
can be no ground of complaint to him, that thére is 
no judgment against the plaintiff to the action—be- 
cause he would be liable over to the plaintiff, if the 
judgment were against, and the costs paid by him. 

The first assignment brings before us the suffi- 
ciency of the plea, which was demurred to. It al- 
leges, that the services, in consideration of which the 
writing, sued on, was executed, and which were to 
be rendered zn futuro, as a condition precedent, to 
the liability of the defendant, had not been perform- 
ed; but, that the plaintiff was then engaged in ren- 
dering them. This plea shows, that the plaintiff 
had no present cause of action;- but, that he might, 
and probably would, fulfil the condition precedent: 
and then, and. not before, the defendant’s liability 
would accrue—for it shows, upon its face, that the 
suit might, afterwards, be successfully brought— 
The plea, then, is in abatement, and not in bar.— 
Were it in bar, and sustained, no future action could 
be supported upon the instrument: but, it cannot be 
contended, that a right of action would not accrue 
upon the future performance of the services. As a 
plea in abatement, itis altogether informal : it cannot 
be pleaded, aftera plea in bar: and, as the facts aver- 
red in it, do not appear upon the record, affidavit 
should have been made, of their truth. The demur- 
rer, therefore, should have been sustained. 

We do not give any opinion, as to the sufficiency 
of the averments, if the plea were in bar. My own 
impression, however, is, that they are too vague and 
indefinite, to constitute a sufficient answer to the de- 
claration:. It does not suflficjently appear, that: the 
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action in which the non-suit was taken, was the one 
which was brought to recover the negroes, referred 
to in*the defendant’s bond; nor that the non-suit was 
produced by the default of the plaintiff. 

‘The judgment must be reversed and the cause re- 
manded. . 


BAKER versus ROWAN. 


1. Where A., being the administrator of his father’s estate; and, to secure cer, 
tain family slaves, procured an agent to attend the sale of the estate, and 
purchase the slaves in question, at a fair price: and, B., having a deed of 
trust upon the slaves, (which was wholly unknown to the administrator, or 
the agent) attended the sale, but concealed the existence of the deed; and, 
afterwards took possessivn of the slaves, in the night time, and, under cir- 
cumstances to induce A. to believe, that they were about to be removed 
without the limits of the State: Held, that these circumstances, especially 
the concealment of the deed, and the fact of the slaves being family proper- 
ty, so as to render their restoration, in specie, desirable; presented a proper’ 
case for Chancery jurisdiction, and authorised the issuance of a ne ezeat. 

2. To constitute a necessary party to a suit in chancery, there must exist not on- 
ly a nominal title or interest, but an interest in fact ; or such an agency or trust 
in right of another, as to make his recognition as a party, essential to the security 
of the principal, or cestui que trust. 


This case was determined in Madison Circuit court, 

on 2 final hearing, on a bill in Chancery. Rowan, 

‘ the complainant below, being the administrator of his 
father’s estate—in pursuance of law, and under the 
necessary order, proceeded to sell the personal estate 

of his intestate. Part of this property was certain 
slaves, who, being family negroes, Rowan wished to 
preserve; and, for that purpose, employed an agent 

to purchase them, at the administration sale—which 
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the latter, accordingly, did, at a fair value. Baker, 
the plaintiff in error, at this time, as appeared from 
the facts of the cause, held a deed of trust, executed 
by the intestate, upon the slaves in question, which 
fact he never disclosed to Rowan, or+his agent, al- 
though present at the sale. Afterwards, Baker hav- 
ing obtained possession of two of the slaves, remov- 
ed them, in the night time, from the possession of 
Rowan, without the consent of the latter, and un- 
der circumstances to induce the latter to believe that 
the slaves would be removed beyond the State: to 
prevent which, and to obtain relief in general, Row- 
an filed his bill in Chancery; and succeeded in ob 
taining the issuance of a me ezeat, under which the 
slaves were attached, and made subject to the final 
decree of the court. Thisdecree restored the slaves 
to Rowan, dissolved the claim of Baker, under the 
deed, to the slaves, and established the full. title of 
Rowan—with a reservation, however, that the decree 
should not prejudice the legal or equitable rights of 
Baker, as a creditor of the intestate. 

To reverse this decree, the defendant below, con- 
tended, in this court—first, that the trustee should 
have been joined in the bill; secondly, that the grant- 
ing of the ne ezeat was error, the remedy being at 
law ; thirdly, that the complainant acquired no title 
by a purchase, at his own sale; and, fourthly, that 
equity had no cognizance of the case. 


M’Clung, for complainant-—Hutchinson, contra. 


SarFrotp, J.----The facts material to the decision of 
this case, may be thus briefly stated, as appearing 
from the bill, answer, exhibits, and proof. In Octo- 
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ber, 1824, Rowan, the complainant, as administrator 
of James Rowan, dec’d, sold, by order of the proper 
conrt, the persoral property of his intestate, on a cre- 
dit of twelve months. At the sale, one John Miller, 
for the complainant, bought the slaves, in contest; 
(Sally and her children, Nancy and Harvey,) at a fair 
price. Afterwards, the complainant, as administra- 
tor, made his settlement with the Orphans’ court, and 
therein accounted for, and satisfied the demand for 
said negroes, as having been purchased in the name 
of Miller. ‘The slaves, are alleged, in the bill, to 
have been family negroes, for which reason, the com- 
plainant, (being the son of the intestate,) was desi- 
rous to obtain them. During these transactions, and 
until the time of the purchase of the slaves, as men- 
tioned, both the,complainant and Miller remained ig- 
norant of the existence of any deed of trust, or oth- 
er incumbrance, such as is hereinafter mentioned. 
Baker was present at the administrator’s sale, but 
made no disclosure of the existence of his deed of 
trust, or any lien, in his favor, on the slaves: yet, in 
November, 1826, said Baker, (plaintiff in error) in 
order to establish a lien, which he claimed by virtue 
of ‘a deed of trust, for said slaves, and others, execu- 


ted by complainant’s intestate, in his life time, to one — 


Thomas Miller, as trustee, to satisfy a debt due him, 
he (said Baker) removed two of the negroes, said: Sal 
ly and Harvey, from Jackson county, where the com- 
plainant had left them, to his (Baker’s) residence, in 
Madison.. ‘The. removal’ of the. slaves was without 
the complainant’s leave, and for the avowed purpose 
.of -having them sold, either under the deed, or exe- 
cutious, to be issued on judgments for the same debt, 
-in- fayor of Baker, against the complainant, as ad- 
ministrator, &c. 
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ff The bill, however, charges, that from the time and 
rc manner of the removal of the slaves, (it having been 
2 in the night,) and from the fact, that Baker had not, 
r, within the complainant’s knowledge, any permanent 
t; property, in the State, to detain him, “he had a posi- 
i tive fear and. belief, that said Baker’would, presently, 
1- remove himself, and said Sally and Harvey, beyond 
d the limits of this State—and, thereby, greatly defraud 
rr . | andinjure the complainant.” He, therefore, prayed 
e and obtained a writ of ne exeatpagainst Baker, and 
0 an attachment against the slaves, to secure their de- 
- tention within the State, subject to such decree as 
i- might be rendered on the bill: he also, prayed a re- 
d storation of the property, and that Baker’s deed should 
1- be vacated ; or, for any more equitable relief. 

y- The writs having, accordingly, issued, their exe- 
- cution: consisted, alone, in the seizure and detention 
d. is of the slaves. Some of the facts, charged, have been 
it denied, or differently explained, by the answer: to 
of determine the truth of which, reference has been had 
in “tothe proofs ; and, from which, they appear to be 
in substantially as above stated. The answer, howev- 
1@ 5 | er, denies any intention, on the part of the respond-. 
l- ent, to remove himself, or theslaves, beyond the reach ) 
16 > § of process: it contains no demurrer to the relief sought 
0, by the bill; but, concludes with a prayer, that the 
iL slaves may be sold, to satisfy his demand. 

a- Upon these facts, a hearing was had in the court 
in below, when it was-decreed, that the slaves ‘attached 
at ©. | in Baker’s hands, should be restored to the complain- 
36 ant.—That Baker’s deed should be vacated, so far as 
e- it could otherwise be used, in opposion to the:com- 
It, plainant’s title to the two slaves, attached, and a third, 


against which the writ had not ‘issued, and the in- 
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crease.—That said slaves should he quit of the res 
pondent’s claim to them; and, that the complainant 
recover his cost. But, it was, also, therein provided, 
that the decree should not prejudice the legal or equis 
table rights of the respondent, Baker, if any, as a 
creditor of the intestate’s estate, upon the judgment, 
obtained at law, as aforesaid. 

The only assignments of error, igsisted upon are 

- 1. That the trustee should have been made a par 
ty to the bill. . 

2. The bill should have been dismissed, the com 
plainant’s remedy, if any, being at law. 

The assignment, that the complainant acquired 
no title, by purchasing at his own sale, as administre 
tor, is understood to be abandoned, on the authority 
of former decisions of this court—Gayle vs. Single 

=1Stewart, ton’ —Brannan vs. Oliver’ 

wstewart, 1. On the first assignment, it is sufficient to ob 

- serve, that the mere circumstance of an individual 

being, or having been, a trustee or agent, in reference 

to the subject of controversy, does not constitute him 

a necessary party to the suit. One, in such situation, 

-.is not presumed to have any personal interest: if @ 

be shewn that he has, the effect would be different 

To constitute a necessary party to a suit in Chance 

' ry, there must exist, not only a nominal title or i 

terest, but an enterest in fact ; or, such an agency @ 

trust, on right of another, as to make his recognition 

as a party essential to the security of the principal, o 

cestut que trust. It has been so held, in this court 

Here the cestui que trust, bejng himself a party, and 

the trustee’ presumed without interest, it was unn® 
cessary to have made the latter a party. 

2. The other asssignment involves 2 principle’of 
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‘res. | more difficulty. It presents the question, whether, 
nant |. ina case like this, the cognizance of Chancery may 
ded, | be exercised to prevent the removal of property be- 
“quis | yond the jurisdiction of the court, and to determine 
asa} the right to it, under the peculiar circumstances. 
nent, | The principle has generally prevailed, in the adjudg- 
| ed cases, as contended, in argument, that the writ of 
rei | ne exeat cannot be granted, for adebt or demand due, 
pan | andrecoverable at law; that it applies only to equita- 
ble demands, and such as are in the nature of debts 


com | actually due. Seymour vs. Hazard. «JJohn.Ch 
A statute of this State of 1823, was evidenily in- Rep? 


nired | tended to relieve this writ from some of the restraints 10 Vez.Jr. 
istre | of the previous practice, and to give it a more extend- pa 
ority ed operation: it declares, “ it shall be lawful to grant 
ingle | writs of ne exeat, not only in cases where a sum of 
4} money is due, but, also, where the complainant has 
o om | an equitable claim, or demand against the defendant.” 
‘dual § This court has decided, under ‘the joint influence of 
enee | the earlier cases and this statute, (and I think the 
him | principle sustainable, without the aid of the latter,) 
ition, | that where the courts of common law, and Chance- 
if it | ty have concurrent jurisdiction, and no action has 
rent | been commenced at law—by resorting to Chancery, 
anc® | the writ ne exeat will be granted, on the proper shew- 
+ im § ing, that the defendant is about to remove beyond the 
cy @ | jurisdiction of the court. Lucas vs. Hickman.’ »2Stewart, 
vition | «At is farther objected, that the complainant’s .affi-'” 
al, | Mavit is defective ; that it is not sufficiently positive, 
‘court | inthe averment of his (Baker’s,) intention to remove 
, and | himself or the property: that no declaration by him- 
snne& | self, of his intention to do so, or other substantive 
|] fact, shewing such intention, was stated, in the affida- 
le'of | Vit; but, on the complainant’s positive fear and behef, 
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from the circumstances mentioned, that the removal 
would take place. 

In this respect, as well as others, even in the En- 
glisli Chancery, the earlier restraints, to which this 
writ was subject, have been materially relaxed. ‘In 


5Vez.J:98 Russell vs. Asby, it was held, that a general affida- 


a 


vit of belief, of’ the defendant’s intention to quit the 
kingdom, was sufficient, without, the circumsfances, 
upon which that belief was founded. The Lord 
Chancellor said, “As to the defendant’s purpose of go- 
ing abroad, it can be sworn to, only upon belief. — It 
is only swearing to intention. There cannot bea 
positive affidavit.. The deponent might set forth the 
ground of his belief. A case might happen, in which 
circumstances might be stated, as, if the defendant 
had taken his passage,” &c. . But, that such was not 
indispensable. That case, also, assimilates an appli- 
cation for the writ ne ezeat, in equity, to a requisition 
of special bail, in proceedings at common law. Bul 
ler, Justice, to whom the application for the writ was 
made, maintained the analogy, and saiul, the affidavit 
might contain only the same degree of certainty, in 
either case. Nor did the Lord Chancellor, on a mo- 
tion, subsequently made, to supersede the writ, inti- 
mate any different opinion: on the contrary he over 
ruled the motion—at the same time, holding the lan 
guage above ascribed to him. On priuciple, also, I 


’ think, only the same degree of certainty can be re 
quired, in either case: they admit of only the same. 


The effect of an arrest, and requisition of bail, is no 


- mrre oppressive, in Chancery than at. law. On this 


subject, the Chancellor of New York, remarks, ‘ that 
the English idea, (alluding, more particularly, to that 
which formerly pons, ) that a né exeat is a prero 
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' 
gative writ, is inapplicable here. This writ has now 
become an ordinary process of courts of equity ; and 
it is as much a writ of right as any other process, 


granted whenever a proper case is presented.” He 
also held it applicable to citizens of other States, as ~ 
well as to residents. 

It may, also, be observed, that the course of our 
Chancery practice, requires from the complainant, be- 
fore obtaining a ne exeat, a bond of indemnity to the 
defendant, for all damages be may sustain, by reason 
of the wrongful suing out of the writ. The same 
is required before obtaining an attachment in Chan- 
cery, against the defendant’s property. This isa 
degree of protection, which is not afforded in ordina- 
ry cases of special bail. The fact of Baker’s having 
removed the slaves by night, might well strengthen 
the apprehension of his intention to remove. In this 
case, it is worthy of special notice, that the process 
issued, has operated exclusively on the property in 
contest ; and this was the object of the proceeding. 
With the ne ezeat, an attachment issued against the 
property in dispute; and the writs directed the she- 
riff, that the execution of the latter would suffice ; or, 
if Baker, after being arrested, would surrender the 




















officer should, in that event, discharge his persom— 
otherwise, that he should be held to bail. The pro- 
perty alone was taken and detained in the custody of 


This mode of proceeding by process, in the nature 
of an attachment in Chancery, for specific property, 


to which the complainant alleges title ; and the prac- 


vol. 2. 47 
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bill, on which the me ezeat issues, bas prevailed with 
us, since the organization of our State government. 
Nor is it understood to be a practice exclusively ours, 
but one that is virtually recognised, under different 
modifications, in England, and many of the States of 
the Union. 
The further, and, perhaps, more difficult inquiry, 
arising in this case, is, whether this matter of con- 
test was a proper subject of Chancery cognizance ; 
or, should the parties have been left, according to the 
argument of the plaintiff in error, to litigate the sub- 
ject atlaw? Would the action of trover, or detinue, 
with the aid of special bail, as authorised by statute, 
have afforded an adequate remedy? If either would 
have furnished a perfect remedy, this consideration, 
alone, constitutes a sufficient objection to the exercise 
of Chancery jurisdiction. The action of replewn, is, 
with us, considered obsolete. 
. The grounds mainly relied on to sustain the juris- 
~ diction, are, that the property in question is of a fa- 
yorite description—being family negroes; and that 
the action at law could not certainly, restore the spe- 
cific property. —That Baker was present at the admi- 
nistrator’s sale, and failed to disclose the existence of 
his deed of trust, or give any notice of his claim; 
thereby practicing a fraud on the purchasers of the 
property ——That, for this fraudulent concealment of 
the deed, Chancery is competent to vacate it.—That 
justice and equity require it to be done; and, that the 
effect of concealing the instrument, is more fatal to 
its validity in Chancery, than at law. | 

In Verginia, the principle is well established, and 
has long prevailed, that, where it is necessary, in or- 

der to preserve specific property, which is of pecu- 
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liar value or interest, to the owner, that Chancery 
will interfere, rather than leave the party to his reme- 
dy at law, where he can only recover remuneration in 
damages ; and that family slaves may often become 
the proper subjects of such interference. 

In the case of Wilson & Trent vs, Butler and oth- 


ers, the opinion of the coyrt, by Judge Roane, declares.3 yung. 


“that, ' although a party, whose property is taken in ™® 
. execution, to satisfy the debt of another, may proceed 


to recover the property, or damages, for the taking 
or detaining thereof, in a court of law ; and although 
it is competent to a.sheriff, having doubts as to the 
title of property, taken in execution, to demand from 
the creditor, an indemnifying bond, pursuant to the 


‘ act, in such case provided, yet, that neither of these 


remedies are in exclusion of a proceeding in equity, 
having, for its object, the retention of the property, in 
specie. Every argument on which the jurisdiction — 
of the courts of equity, to compel a performance of 
contracts im specie, is founded, is supposed to hold 
with equal force, at least in favor of retaining a sub- 
ject of property, which another, having no title there- 
to, claims to arrest and dispose of, by means of an 
execution, rather than to turn the rightful owner 
round, to seek an uncertain and inadequate repara- 
tion, in damages.” 

In the case of Randolph vs. Randolph et al,’ the, 
same court had previously given a strong intimation, » 
in favor,of the same principle. In that State, ata 


later period, a similar doctrine has prevailed. . The 


case of Allen vs. Freeland, recognises the authority 


Munf.99 


of Wilson & Trent vs. Butler and others: and main-y0 


tains the principle, that, in regard to slave property, 
a court of equity ought to use a greater latitude, in 
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applying its restraining power, than in other person- 
al property : that, in such cases it is a necessary con- 
sideration, whether, under all the circumstances, it is 
better, for the advancement of justice, that the Chan- 
cery should interfere, or leave the party to his legal re- 
medy. In expressing his opinion, in this case, Judge 
Greene remarked, “that he should incline to think, 


slaves ought, prima facie, to be considered of pecu-. 


liar value to their owners, and not properly a subject 
for adequate compensation, in damages, as land is 
considered to be to a purchaser; but, that this pre- 
sumption may be repelled, as in the case of persons 
purchasing slayes, for the avowed purpose of selling 


them again.” That case, however, was found not ~ 
ag 


to justify the interposition of Chancery. 

This doctrine of preserving the specific article for 
the legal owner, in the case of slaves, is understood 
to have prevailed in Virginia, toa greater extent than 
in many other States. The question, how far it should 
be sustained has never before been fully presented 
for the consideration of this court; nor does this case 
depend on the abstract principle. But it is so far 
material, as to elicit an intimation of our opinion up- 


on it. We freely concede, that slave property is,in + 


general, distinguishable from other chattels, in this 
respect; that family slaves, to which owners are at- 


tached, should be preserved in specie, by the interpo-~ 
sition of Chancery, rather than leave the party to seek / 
reparation in damages, by suit at law—even with the | 


partial assurance of restoration afforded by the action 
of detinue. The same principle “applies equally, 
where, from other circumstances, a pecular value or 
interest attaches to slaves or other property; but. it 


must be such as to distinguish the article from other » 


chattels of like nature, 
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If the case, under consideration depended alone on 
this principle, I should consider the allegations of the 
bill insufficient to warrant the interposition of Chan- 
cery. It describes the property in general terms, as 
family slaves, for which reason the complainant -desir- 
ed-to retain them ; but the circumstances which could 


. create peculiar value or attachment, are not stated 


with sufficient precision; nor is even the existence 
of particular attachment alleged. 

But the constructive fraud, arising from Baker’s 
presence and silence at the sale—the concealment of 
his deed of trust, then, as well as before and after- 
wards —together with the consideration, that the ef- 
fect of the trust conveyance, (a, proper subject of 
Chancery jurisdiction,) must, necessarily, have been 
involved in the adjudication, are circumstances which | 
sufficiently warrant the equitable interposition. 


In the case of Wendell vs. Van Renssalaer,, the *iJohn.Ch 


Chancellor of New York declared, that, where a per- 
son, having a conveyance of land, keeps it a secret, 
for several years, and, knowingly, suffers third per- 
sons, afterwards, to purchase parts of the same pre- 
mises, and expend, money on the land, without giving 
any notice of his claim, he will not be permitted, af- ~ 
terwards to assert his legal title, against such imno- 
cent and bona fide purchaser; and, to prevent which, 
Chancery will interpose. Many other cases, cited in 
argument, sustain the same principle, and shew, suf- 
ficiently, that such concealment of. title deeds, whe- 


, ther for real or personal estate, is fraudulent ; and that ‘ 


such fraud is considered, in Chancery, more fatal to 
theright claim, than in. courts of law. 

We are, therefore of opinion, that the concealment 
of: the deed, and failure to assert the title under it, 
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in proper time, connected with the fact of the slaves’ 
being family negroes, was sufficient to give jurisdic. 
tion to Chancery; and no error appearing on any 
other point of exception, the decree of the court be- 
low must be affirmed. 






























BETTS, Adm’r. versus BLACKWELL'S HEIRS. 


1. Where an administrator, under an order of Court, sells the personal estate of 
his intestate, at a public sale, on a credit of twelve months, the debts to be 

\ secured by bond and security, permits une of the purchasers to carry off such ” 
portion of the property as he may have bid off, without giving security, andis 
unable afterwards to obtain the security, the administrator by such negligence 
renders nimself liable to the estate, for the amount thus carried off. 

2. A decree ofa county court, on final settlement with the administrator, against 
such admiaistrator, for the balance which he has become liable to pay, rem. 
dered in favor of “+ the estate, or the legal representaties thereof,” and awarding ex. 
ecution, is void for uncertainty. 


In error from Madison county court. Betts, ad- 
ministrator of Blackwell, in pursuance of an order of 
court, sold a quantity of seed cotton, belonging to the 
estate of his intestate, at public sale, on a credit of 
twelve months, the purchasers to give bond with good 
security. After it was thought that nearly all the 
cotton had been sold, one Atkinson bought the part 
that remained. This proved to be larger than was 
anticipated, amounting in value to $476 42. The 
cotton bought by Atkinson was weighed and taken 
away by him immediately after the other purchasers 
had received their portions, without his having given 
bond and security. On the next day the adminis- 
trator went over to the house of Atkinson, to obtain 
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the bond with the security required. But Atkinson, 
who was in good credit when he purchased the cotton 
had the night afterwards run off his slaves ; and when 
called upon by Betts, could not give security. Betts 
‘required a return of the cotton, but, could not obtain 
it: and being left without other recourse, he took At- 
kinson’s bond alone. Oifthis state of the case, the Judge 
of the County court, on final settlement with the ad- 
ministrator, decreed that said estate, or the legal re- 
presentatives thereof, should have judgment against 
said administrator fora certain specified amount (the 
said $476 42 making part of it) with execution there- 
on. It was here contended by the plaintiff in error, 
that the court below erred in making the administra- 
tor liable for the amount of the cotton sold to Atkin- 
son ; and that the decree was void for uncertainty.— 
These were the questions presented for the determi- 
nation of this court. 


SaFroup; J.—The plaintiff in error as administra- 
tor of Josiah Blackwell, sold, pursuant to an order of 
the Orphans’ court of Madison county, a large quan- 
tity of seed cotton, of the estate of his intestate. The 
cotton was sold in lots of a stipulated quantity, on a 
credit, with an understanding that the purchasers were 
to secure the payment of the price by their bonds, 
with good security. After it was supposed that near- 
ly all the cotton had been sold, the residuary quanti- 


| ty, if any, was offered for sale, and purchased by Dr. 


Atkinsod. The bonds of the purchasers were not 
then mdde, as there was not time, after the sale, to 

weigh and deliver the cotton on the same day.— 
Within a few days afterwards, all the purchasers of 
specific. quantities, obtained their cotton, and a much 
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larger residuary quantity was left than had been ex. 
pected. Atkinson received: his cotton immediately 
after the prior purchasers obtained theirs: he wag 
then in good credit, and Betts went to his residenee 
the next day after the cotton had been received, to 
get his bond with security. But the night before, 
which was the first night aftélfe received the cotton, 
Atkinson had run his slaves from the country, which 
destroyed his credit, and he was then unable to give 
the-seéurity as required by the administrator ; and as 
the administrator could not procure a return of the 
cotton, for which he also applied, he took Atkinson's 
own bond for the purchase money. 

On this evidence, as appears from a bill of excep- 
tions, the Judge of the County court, in making a 
final settlement with the administrator, determined 
that hc was liable individually to the heirs of the in- 
testate, for the sum of $476 42, the amount of Atkin- 
son’s bond; and proceeded to give judgment against 
the administrator for the sum of four thousand five 
hundred and nineteen dollars and six and one-fourth 
cents, the balance found against him, including the 
amount of said bond: the language of the record is, 
that, ‘it is therefore considered and decreed by said 
court, that said estate, or the legal representatives 
thereof, have judgment and execution against Charles 
Betts, administrator,” &c. for the said sum of money. 

It is assigned for error—1. That the court below 
decided that the administrator was individually liable 
for the cotton sold to Atkinson, and rendered judg- 
ment for the same. 

2. That the judgment is.uncertain and void, being 
in favor of the. estate, or the legal representatives 


jointly. 
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Should the sam due on Atkinson’s bond: or any 
part of it, ever be recovered, it would, in the contem- 
plation of the County court, and as a consequence of 
the judgment, accrue to the administrator individu- 
ally. It is also understood that he will in future have, 
as he has heretofore had, the control of the bond, with 
every Opportunity to realize the amount, if it be pos- 
sible. If the amount is to be regarded as a clear loss 
as it appears to have been considered by the court 
below, it is the undeniable consequence of the admi- 
fistrator’s incaution, or negligence, or of his ‘mispla- 

ced confidence in Atkinson, or perhaps the union of 
all. That he did not observe the necessary and usu- 


. ab precaution, or strictness, is evident ; and however 
innocent his motives, it was impossible that the estate 


could have been benefitted by this departure fronr the 
strict line of duty. To have demanded the bond and 
security before permitting the removal, would have 
been but the usual requisition, and one reasonable in 
its nature ; that the course pursued was less safe and 
prudent, none could have entertained a serious doubt 
at the time.or since. 

According to tlris view of the case it is considered 
distinguishable and less favorable to the administra- 
tor shan the cases cited in argument, where persons 
in the exercise of similar trusts have been excused 
from personal responsibility. In the case of Osgood 


vs. Franklin® the circumstances were peculiar and em-2Johnch. 


barrasing; so much so, that the Chancellor, in de-®* 
claring the principles of his decisions, after mention- 
ing many palliating circumstances, obviously distin- 
guishing.that case from one like this, remarks, that 
whether or not the course pursued by that trustee, 
had been the most advisable, under the then existing 
vol. 2. 48 
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circumstances, was a difficult question, on which in- 
telligent and prudent men might differ; therefore he 
did not feel himself bound by any principles of equity 
to make him responsible as trustee, for an error of 
judgment. 

The other cases cited are believed to contain no 
principles materially different, or more favorable to 


this administrator. Admitting that, before a trustee’ 


can be held personally responsible, he must have been 
negligent, have been in wilful default, or gross igno- 
rance, such appears to have been the situation of this 
administrator—he cannot have been insensible of his 
departure from the line of his strict duty, when, af- 
ter having the cotton weighed, he permitted it to be 
earried off before securing the payment, by taking the 
proper bond ; and it is thought not improbable he then 
considered himself-as acting on his own responsibili- 
ty. Under this assignment of the facts of record, we 
think there is no error. 

2. The other assignment relates to the uncertainty 
of the judgment. 

It is true that it does not sufficiently show in whose 
favor it is rendered; it is declared to be in favor of 
the estate or the legal representatives thereof. The 
estate, by this title, is incapable of being a party to a 
suit, or judgment; and if, by legal representatives, is 
to be understood the heirs of the intestate, no infor- 
mation is afforded by the record how many there are, 
or were supposed to have been; nor whether adults 
or minors; consequently it is uncertain whether they 
are competent in their own right, to appear as plain- 
tiffs in any} judgment-or decree, such as this was in- 
tended to have been. The record is equally uncer- 
tain whether the judgment was intended to be joint 
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or severaf® in favor of the representatives ; unless, from 
the general expression, we can assume the fact that 
it was intended to be joint, and, if so, its legality in 
that respect may well be questioned. 

It might be noticed as a further objection, that’ the 
record does not show the circumstances under which 
the judgment or decree was rendered, whether at the 
instance of the administrator alone, or on the applica- 
tion of any distributee—such showing would have 
presented the record in a more satisfactory state. It 
can not be inferred that the whole proceeding was 
only intended as an expression of the opinion of the 
court, respecting the liability of the administrator, be- 
cause the record assumes the language of a judgment, 
and authorizes the issuance of an execution upon it. 

On the latter assignment alone the judgment is 
reversed, and the proceedings remanded. ~ 
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CALLAHAN versus THE STATE. 


1. Semble—The Statute of 1820, providing for the reservation of novel and dif- 
ficult questions, in criminal cases, was intended to exclude misdemeanors. 
2, Cases of a civil nature, between theState and an individual, are removable 
of right, into the Supreme Court, by writ of error. 

3. The judgment of a Circuit Court, in dismissing a Clerk from office, may be 
inquired into, on writ of error. 

4. Such proceeding may be properly prosecuted in the name of the State. 


5. A Circuit Court, under the act of 1819, cannot legally dismiss a Clerk of such, 


court from office, unless charges be exhibited against him, and the facts be 
found by a jury. 


In this case Callahan, having been the Clerk of 
the Circuit Court of Pickens county, was dismissed 
from office, by the presiding Judge of that court, un- 
der the authority. of the act of 1819: and took a writ 
of error to reverse the decision. A motion was here 
made to dismiss the writ of error, on the ground that 
the plaintiff was not entitled to the writ in a case like 
the present. The Court overruled this motion and 
reversed the: cause, on grounds which are shown in 
the opinion. — ) 

Taytor, J.—In this case a motion has been made 
to dismiss the writ of error, which it is necessary to 
dispose of before examining the merits. 

Itis contended in support of this motion, that the 
Sf&te js not properly made a party; that the contest 
is altogether between the plaintiff in error and present 
incumbent of the office, who was appointed by the 
Judge of the Circuit court, after the removal of the 
plaintiff; and that the remedy for the plaintiff, if he 
has been aggrieved, is by an information in the nature 
of a quo marranto. : 
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To this it has been correctly replied, that no pro- 
ceeding could be had against the present incumbent, 
while the judgment which, vacated the office, by dismis- 
sing the plaintiff, remained in force: that it is necessary 
to reverse that judgment before the plaintiff could con- 
test the rightofanother. The judgment of the Circuit 
court was on a matter of controversy between the State 
and the plaintiff in error; when it was first instituted it 
was either with no party but the defendant, or the 
State constituted the plaintiff; and I do not see how 
itcan be controverted that the latter was the case.— 
The third section of the act of 1819, entitled “‘an act 
specifying the causes and manner of removing clerks,” 
declares, “that all charges against clerks for misbe- 
havior in office, shall be exhibited to court in writing, 
and the court shail direct the facts to be tried by a 
jury, and on conviction thereof, such clerk shall be 
fined or removed from office, as the court of which he 
is clerk shall think proper.” By whom are the charg- 
es to be exhibited? Certainly by the State, through 
her prosecuting officers. It is for the public injerest 
that such officers as clerks should discharge their du- 
ties correctly, and, although the citizen is often inju- 
red through their misfeasances and nonfeasances, yet 
the appointing power, whose confidence has been 
abused, is viewed as the injured party. When the 
office is vacated. by the removal of the incumbent, it 
reverts back to the State, and is again to be filled” by 
her. For these reasons the State was correctly view- 
ed by the defendant as a party to the proceedings. 

It is unnecessary to go into a! minute examination 
of the cases in which a writ of error may be sued out 
as. a matter of right in this State. In England’ it 
would seem the subject has a right to it in’ all’ prose- | 


/ 





CASES DETERMINED 





CALLAHAN US. THE STATE. 





cutions for misdemeanors. Chief Justice De Gray, 


*3Wils 283 in Crosby’s* case, said, “in all cases except treason 


and feleny, I think a writ of error is grantable by 
right :” and our general assembly of 1820, when mak- 
ing the provision which authorises the Judges of the 
Circuit court, to reserve questions which are ‘novel 
and difficult,” may have entertained a similar idea, 
when they confined the Circuit courts, in the exercise 
of this power, to “ criminal cases ;” which term would 
seem to exclude misdemeanors. 

But it has been uniformly held by this court, that 
cases of a civil nature, between the State and an indi- 
vidual, such as suits upon recognizances, &c., are 
properly removeable into this court, by writ of error, 
and this would seem to come more nearly within that 
class, than either the class of crimes or misdemeanors; 
and unless this court takes jurisdiction of the case in 
this way, it is difficult to tell how it is to be brought 
before us; and surely the Circuit court has no power 
to remove an officer who has been regularly elected 
by the people, without there being some mode known 


to the law, by which the judgment can be re-examined. 


[f this case cannot be removed into this court by 
writ of error, I should very much question, wheth- 
er it could be got here at all. It is not questioned 


/but the Circuit court had jurisdiction of the subject 


matter. ‘That is a court of record of general juris- 
diction, and the only one in which cases of this kind 
can be tried. We believe the writ of error to have 
been the right of the plaintiff in error in this case. 

We. come now to examine, whether there is error 
in the judgment. 

‘Tt appears, that, for several causes, which are re- 
cited: in the record, the Judge proceeded to remove’ 
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the clerk, without giving him a jury trial—and, in- 
deed, without any charge having been exhibited 
against him. The third section of the act of 1819, 
“specifying the causes and manner of removing 
clerks,” expressly requires, that “charges shall be 
exhibited,” and that the “facts shall be tried by a ju- 
ry.” The judgment of the Circuit court is preceded 
by the recital of several acts ‘of contumacy, which 
the plaintiff in error, is alleged to have committed ; 
but, it does not ‘appear how these acts were proved 
to the court. It is argued, that we must presume, 
they were done and said—for, many of them consist 
of declarations, which he is stated to have made, in 
the presence of the court; and, if so, as a jury would, 
under the statute, only have been authorised to de- 
termine the fact of guilt or innocence, for the infor- 
mation of the court, and the punishment would have 
rested with the latter, the facts were self-evident, and 
the court could proceed to punish. 

There are, however, several objections to this rea- 
soning. In the first place, it is not stated, in the re- 
cord, that the acts were committed in the view of the 
court; and, it is not contradicting the record, to sup- 
pose they- were not. It would be carrying the doc- 
trine of presumption beyond all precedent, to deter- 
mine that we would presume this was the case, be- 
cause the court must be supposed to have done right, 
until the contrary appears. Here, the contrary does 
appear—for, we must suppose, it would have been 
stated in the record, that the acts charged were com- 
mitted. in the view of the court, if the fact had been 
80. 
Bat, if this had expressly appeared, there would 
still. have been error, as the statute leaves no alterna- 
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tive, but positively requires, that charges shall be ex- 
hibited, and the facts shall be found bya jury. A 
heavy penalty was inflicted upon the plaintiff in er- 
ror, by the judgment of the court; before this could 
be done, he had a constitutional, as well as a statuta- 
ry right to the verdict of a jury of his peers. The 
judgment is, therefore, reversed. 


HAMNER. et al. versus COBB use, &c. 


1. Where the penalty of an injunction bond, was for the sum of siz hundred and 
sizty-six and two third cents; and the condition thereof restrained the obligor 
from bringing suit on, or disposing of, a note, the amount ef which was three 
hundred and thirty-three and one third dollars, held, (in an action on the bond,) 
that the meaning of the penalty of the bond was not so obviously siz hundred 
and sixty-six and two-thirds dollars, as to authorise the court to regard it as a 
bord for that amount. 


_.- Bobb, for the use of Wilson, declared in debt, in 
Madison Circuit court, against the plaintiffs in error, 
as obligors of an injunction bond. ‘The bond was 
drawn in the penalty of six hundred and sixty-six 
and. two-thirds cents: and the condition recited, that 
the principal obligor, was restrained from suing on, 
or disposing of a note, payable, in the sum of three 
hundred and thirty-three and two-thirds dollars. The 
declaration contained the usual averments, and the 
further allegation, that the word, “cenis,” was insert- 
ed by mistake; and‘was intended to have been writ 
ten “dollars.” The court below overruled a demur 
rer to the declaration, which was the cause assigned 
for a reversal here. 
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SaFFOLD, J.—The action was debt, brought by the 
defendant in error, against Hamner and his_securi- 
ties, on an injunction bond, the condition of which 
was alleged to have been forfeited. The declaration 
alleges that said Hamner and others, “ acknowledged 
themselves to be held and firmly bound, unto the 
(then) plaintiff, in the sum of six hundred and sixty 
six and two thirds cents, to be paid when requested, 
inserted by mistake, in the said writing obligatory, 
instead of six hundred and sixty-six dollars and sixty 
sixand two-thirds cents—the last mentioned being 
the sum which it was then and there intended, and 
agreed, by the said plaintiff and defendant, should be 
inserted in the said writing obligatory,” &c., which 
said writing obligatory, as alleged, was, and is 
subject to a condition, thereunder written, where- 
by, after reviting the circumstances of the bill hav- 
ing been filed, states, that, thereby, said Cobb was 
enjoined and restrained from trading off, or bringing 
suit, on a note given by said Hamner, for three leun- 
dred thirty-three and one-third dollars: and, if said 
Hamner should, in case of a dissolution of said in- 
junction, pay and satisfy said Cobb, all damages, &c. 
the bond should be void. The declaration further 
alleged the dissolution of the injunction, and dam- 
age, by means of Hamner’s insolvency, to the amount 
of three hundred thirty-three and one-third dollars, 
with interest. 

To the declaration, in substance, as above stated, 
the plaintiff in error demurred; which demurrer the 
court overruled: and, on né/ diett, gave judgment for 
four hundred and fifty-five dollars and ten cents. 

This judgment is assigued for error. 

Under thg circumstances stated, was the Circuit 
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Judge authorised to infer the existence of the mis. 
take ; that it consisted in the insertion of six hundred 
and sixty-six and two-thirds cerits, as the penalty of 
the bond, instead of six hundred and sixty-six dollars 
and sixty-six and two-thirds cents, as intended and 
agreed upon, by the parties; and, on demurrer, to 
sustain it, as a writing obligatory, having the force 
and virtue thus ascribed to it? 

Doubtless, many cases of ambiguity may occur; 
and, in respect to such as are apparent on the face of 
the instrument, and are, consequently, entitled patent 
ambiguities, the courts are competent, by rational in- 
terpretation, to reconcile the uncertainty or incowsis- 
tency of the instrument, and to declare its legal ef- 
fect. In case of latent ambiguity, or such mistakes 
or inconsistencies as cannot appear from an inspec- 
tion of the instrument, the court is incompetent to 
decide. If contracts, involving such, canbe sustain- 
ed and enforced, according to the intention of the 
parties, it must be by the introduction of evidence be- 
fore the jury, explanatory of the intrinsic circum- 
stances, and reconcilable with the written instrument. 

Here, it will.be observed, the sum of money which 
is supposed to have been mistaken, was not intend- 
ed to have been inserted in the instrument more than 
once, nor was it necessary. If the amount be mis- 
taken, the face of the paper affords no certain indica- 
tion of it. Where it becomes necessary to repeat the 
amount, name of any person or thing, or other mat- 
ter, in the same instrument— and the same appears, 
obviously to have been attempted, but a material dis- 
crepancy is found to exist—it may frequently hap- 
pen, from the nature and object of the instrument, to- 
gether with the context, that no reasonable doubt can . 
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be entertained, as -to the intention of the parties,— 
that, the instrument being contradictory or inconsis- 
tent with itself, according to its liberal import, the ® 
mistake may be so clearly indicated, by the referen- 
sesalluded to, as to leave no doubt as io what the pro- 
pet correction shauid be. In such cases, the court 





is permitted, by law, from an inspection of the in- 
trument alone, so to construe it, as to preserve its 

pre, and effectuate the intention of the parties to it. 

ut, it is a delicate power, to be resorted to, only un- 
ersuch circumstances as necessarily demand its ex- 
Preise, for the advancement of justice; and, where the 
tention is sufficiently indicated to enable the court 
ascertain it, with reasonable certainty. The condi- 

on of the bond is, also, set out, in the declaration, 

hich shews the object to have been to enjoin and 4— 
strain Cobb, “from trading off, or bringing suit on 

mole, given by Hamner, on, or about the second 
ember, 1823, for three hundred thirty-three and 1 
elhird dollars.” We recognise, as a general rule of - 4 
@ancery practice, on granting injunctions in simi- 
cases, for the Chancellor, by his fiat, to require 

and security, in a sum, about double the amount 

enjoined: The precise sum, however, is in his 

fetion, according to the apparent necessity; as 

also, the requisition of any bond, at the time of 

@ ng this injunction. There does, truly, appear 

#' inconsistency, in requiring a bond, in only the 

@unt of this, to enjoin proceeding, for the amount 

Pe note in question. Itis also suggested, in ar- 

Peat, that a reference to the fiat, would probably 

, that the sum, intended as the penalty of the 

, was six hundred sixty-six and two-thirds dol- 

Pustead of so many cents; and that this sum, be- 
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‘ing just double the amount enjoined, by so constru- 
ing the bond, all the proceedings become consistent. 

I am free to admit, that the circumstances warrant 
the: conclusion, that such was the intention of at least 
the clerk, who took the bond; and that it is a fair 
epresumption, that Hamner, who was the principal, 


and familiar with the circumstances—and, perhaps, » 


his securities, also—knew such to have been the in- 
tention; nor do I think it improbable, that they may 
have been under the impression afterwards, that the 
bond they had signed, was for the larger sum. 


On the contrary, it is to be observed, the fiat allu- 


ded to, does not appear of record ; and, it is questiona- 
ble, if it’ could, legally, have become a part of it,— 
therefore, that reliance must be left entirely out of view. 

Respécting the inconsistency in the two sums men- 
tioned in ‘the instrument, (the bond and the condi- 
tion,) it is to be recollected, they evidently were not 
‘ intended to be the same, and to suppose they were, 
would defeat the action, no less than any other hypo- 
thesis. A bond, according to its tenor and effect, 
may be legal and valid, though a condition which 
was intended to qualify it may be void. Moreover, 
it is clear, that an intention by any one, to take an 


instrument of a particular description, and a belief,» 


that it had ‘been effected, cannot give the desired va- 
lidity to the instrument, (especially in a court of law,) 
if, throug mistake, or inadvertence, or other cause, 
the act has fot been done. 
' All the'most essential rights of property. depend 
on the saéfted character of bonds and. other instru- 
ments; consequently they are held inviolate. Ad- 
mitting that the persons whose names appear on this 
instrument; ‘can ‘fairly be presumed to have intended 
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us the execution of one as far different as is alleged, it 
te by no means follows that they are legally bound ac- F 
nt § cording to this supposed intention. The inviolable 
st nature of such instruments cannot be preserved if any 
ir) °§ tribunal has authority to remodel or vary them, ac- 
ys cording to the emergency, or probable intent of the 
Sf parties. We can not be certain that these securities, 
n-.~§ ‘at least, who may have been ignorant of the facts, 
iy) § may not.have particularly noticed the amount of the 
1e bond, and been induced to join in the execution alone 
é from the conviction that the amount was so small 
u- that the injury could not be great. The contrary 
a- can not appear without the introduction of parol proof 
— i to control the instryment, if in that way it could : and 
V0 such would be a precedent of dangerous tendency, 
n- | and one inadmissible by the established rules of evi- 
ji- © 9 dence. 
ot Of the several cases cited in argument on the part 
e,° § of the defendant*in error, that which appears most 
2 ©-§ favorable to him, is considered fairly distinguishable 
ta from this. It is the case of Colburn et al. vs. Downs’, 110 Mass. - 4 
h That was a suit by scire facias, on a bail bond, pay-*®-*® : 
r,s’ § able to the plaintiffs, Colburn and Gull, a mercan- 


n't § tile firm. The defendant having denied by his plea, 
fe § that he ever became bail, on the trial the plaintiffs 


p-d § produced the bail bond, containing a misnomer as to 
ya the christian names of both the plaintiffs. It was : 
B, in this; that their true names were James L. Colburn 
<*§ and Wilkam Gill, and so appeared in the sczre. Jn: 
de but by mistake had been inserted in the bond John S§ 
1- Colburn and George W. Gili. The bond Was ob jeet- 
}- » | ed to as evidenca, but on a further inspection of it, 
is] the plaiutiffs were therein described as “of Boston, 


in the county of Suffolk, merchants and co-partners 
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in trade, jointly negotiating in business, under the 
firm of Colburn & Gill,” from which the court held 
the description of the plaintiffs sufficiently certain to 
afford validity to the bond. In that case, it is to be 
observed, the plaintiffs, whose christian names only 
had been mistaken, were dtherwise so far described 
by their mercantile connection, the true title of 
their firm, and place of business, as to leave no ration- 
al doubt of their idertity ; so that, admitting the au- 
thority of that case, it is not decisive of this. The 
same may be said of the other case cited in argument 
on the same side. 

We are of opinioh the judgment below must be 
reversed. . 
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1. Anexecution does not lose any lien, acquired at the time of its issuance, by 
being subsequently suspended in its operation on particular property, by pro- 
cecdings to try the right of such property, claimed under the act of 1812. 

2. Such execution, (atthe time so arrested, as to any particular property, or at 
any other period,) may rightfully be levied on other estate of a defendant, for 
its satisfaction ; and does not lose its preference, in point of time, over other 
executions levied, after the time of the lien first acquired, and arrested by a 
trial of the right of property. , 

3. Where A. and B. being obligors ina bond, given under the act of 1812, (on 
laying claim to prop rty, levied on by a Sheriff,) on the property having been 
found subject to the execution, paid the judgment obtained against their surety, 


under other executions, procured the issuance of an execution on the judg- 
ment, on which that had issued upon which the right of property was tried, 
and had it levied on the same property ; and it was sold under all the execu- 
tions:—held, that the proceeds were to be applied to the benefit of the execu 
tion paid off by A. and B. 


In error from Madison county court.—This case 
came up for the object of settling a question, arising 
in reference to the priority of the liens of sundry ex- 
‘ecutions, which had been levied on a slave, the al- 
leged property of one Houson. The slave was first 
levied on by virtue of an execution in favor of Wil- 
liams, issued from Madison county court. Asa and 
William Hodges as executors of the estate of their fa- 
ther, claimed the slave, as provided for under the 
statute, and gave bond for damages and the delivery, 
with one Brahan, as surety. The question of the 
right of property was tried in Madison circuit court, 
and deiermined against the claim. The bond for the 
delivery of the slave having been forfeited, a judgment, 
on motion, was had against Brahan, the surety, on 





sAikin’s Digest, page 167. 





on the bond; and afterwards, when the same property was again levied on— 
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which execution was issued, and paid by the Hodges, 
Two other executions from the Circuit court of Mad- 
ison, one in favor of Williams, and one in favor of 
* Murphy & Erwin, being subsequently levied on the 
slave in question, the Hodges procured the issu- 
ance of an execution, on the judgment originally ob- 


tained by Williams in the county court, and under 
which the claim to the’ property had been tried, and 
had it atso levied'on the siave. ‘The latter being then 
sold under all the executions, th e question was raised, 


as to whom the proceeds should be paid. ‘The court 
below decided that they should be applied to the sat- 
isfaction of the execution discharged by the Hodges ; 
which was the cause of error ‘assigned i in this court. 


Lirscoms, C. J.—This was a motion against the 
Sheriff, the plaintiff in error, to conypel him to apply 
money, to the benefit of the plaintiffs below, made un- 
der the following circumstances: Charles Williams 
sued one William Houson, ia the county court of 
Madison county and obtained judgment against him, 
en which an execution issued and was levied on a 
negro girl, named Belinda. The girl was claimed 
by Asa and William Hodges, the plaintiffs below, as 
executors of their father’s estate, and bonds given by 
them, according to the act of 1812, to Sheriff for such 
damages as should be assessed, and to the plaintiff 
for the delivery of the property, if it should be found 
subject tothe execution levied on it. A trial of the 
right of property was had, at the November term, 1829, 
of the circuit court of Madison county, and the pro- 
perty was found subject to the execution which had 
been levied on it. An execution was sued out, re- 
turnable to the succeeding May term, which was re- 
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turned nulla bona. There was a failure to deliver 
the girl levied, and the bond was returned forfeited; 
and on motion, judgment was rendered against Bra- 
han, the security in the forthcoming bond, and exe- 
cution sued out: the Hodges then paid the amount of 
the execution against Brahan, their security. In 
September, 1829, an execution issued from the Cir- 
cuit court of Madison county, in the name of Murphy 
& Erwin, against one Ryley, and the said William 
Houson, and was levied on the same girl, Belinda, as 
the property of Houson. The Sheriff returned that he 
had levied on the girl, but had not sold her, because” 
she had been claimed on the previous levy, and the 
right of property not yet tried: an akas was sued out 
and levied again on the same girl, in May, 1830, sub- 
sequently to the trial of the right of property. An 
execution was sued on another judgment in favor of 
Williams, obtained in the Circuit court of - Madison 
county against Houson, and levied on the same girl 
two days before the alias execution of Murphy and 
Erwin had been levied. 

At the time the two last executions were levied, 
the Hodges had paid only a part of the amount of the 
execution against Brahan, their security in the forth- 
coming bond: under these circumstances they pro- 
cured the issuance of an execution on Williams’ coun- 
ty court judgment, (the same on which the execution 
that had been first levied on the girl Belinda, when 
she was claimed by them as the property of the es- 
tate of their father, ) for their benefit, and had it levied 
on the girl, and then paid the balance of the execu- 
tion against their security, Brahan. The slave was 
subsequently sold under all three of the executions, 
and the Sheriff not knowing which had a right of pre- 
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ference, a rule was entered against him, and the 
court directed the money proceeding from the sale, to 
be applied to the benefit of the Hodges, to the amount 
of the execution they had paid against Brahan. 

Itis contended that, notwithstanding the proceedings 
had on the first levy, the trial of the right of property, 
and the payment of the amount of the execution on 
the forfeited forthcoming bond, by the Hodges, the 
slave was subject to the execution sued out by Mur- 
phy and Erwin; that by paying the amount of the 
execution, the Hodges acquired no lien; that the ex- 
ecution from the county court for their benefit was 
void, because it issued on a judgment that had been 
merged in the judgment of condemnation in the cir- 
cuit court and satisfied by the proceedings there had. 

By the act of 1812, when an execution has been 
levied on property claimed by another,.the claimant 
is required to give bond to the sheriff, to pay such 
damages as may be assessed against him, if it should 
be found that the claim had been merely interposed 
for delay : and another bond to the plaintiff in exe- 
cution for the delivery of the property, if it should be 
found subject to the execution. On this being done 
the sheriff is required to make a return of the bonds 
to the next ensuing term of the circuit court, when 
and where an issue is required to be made up under 
the direction of the court. 

The execution was suspended in its operation on 


the property levied on, but it lost not the lien acquir- 


ed. It was not superseded, and mightat the same, 
or any other time have been levied on other property 
for satisfaction. In the circuit court, in the event of 


a condemnation of the property there could have been 


but two judgments, one for the damages, if any should 
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be assessed, and the other for the amount of the exe- 
cution on the delivery bond, if it should be forfeited 
by the claimant failing to have the property forth- 
coming. But itseems clear, that one or both of these 
judgments would not affect the original judgment on 
which the execution had issued, because the exect- 
tion may have acquired other liens, and may have 
been satisfied in whole or in part from other proper- 
ty, and in such an event, the plaintiffin execution, 
would have been entitled to no more than his cost 
and damages, and the amount remaining unsatisfied, 
if any, on his execution. ° 

The execution could have run from the county 
court against all the property of the defendant until 
it was Satisfied ; there is no question, but when it was 
levied first on the slave Belinda, it acquired a claim 
to satisfaction as far as the proceeds of the sale of her 
would have went ; this was prior to the lien of any 
other of the executions: a majority of the court be- 
lieve that the lien then acquired, was not lost by the 
trial of the right of property. The judgment had 
not been satisfied, when the execution issued for the 
benefit of the Hodges and it might therefore well 
have run. But we believe if the judgment had been 
fully satisfied by the Hodges before the issuance of 
the execution, that by so doing the rights of the plain- 
tiff in the judgment were subrogated to them, and en- 
titled them to a preference, for the amount they had 


-paid.. We can not believe that the law would im- 


pose on them, the payment of the amount of the ex- 
ecution on the delivery bond, as a penalty, and take 
away from them the privilege of securities. That 
they were acting in good faith, as representatives of 
their father’s estate, when they preferred their claim, 








395 


CASES DETERMINED 





HILLHOUSE US. PECK. 











is proved by the fact, that no damages were assessed 


-by the jury on condemning the property levied on. 


The courts of law will always, when it is in their 
power, protect the equitable lien of a party in the 
appropriation of a fund in their hands. And in this 
case, had there-been, a defect of a legal right to the 
money, the equitable rizht of the Hodges would have 
prevailed. But we believe that they had both the 
legal and equitable right, and consequently that there 
is no error in the judgment. 


HILLHOUSE versus PECK. 


1. Words, charging a party with having “broken open and read a letter,” sen 
by mail, are not actionable, per se. 


This action was slander, prosecuted in Greene Cir~ 
cuit court. The words charged to be the ground of 
the slander, were, that the defendant charged the 
plaintiff with having broken open, and read a letter, 
sént by mail to one Barron; and lodged in the post- 
office at Greensborough, of which office the defen- 
dant was assistant. 

The question raised in the court below, on a de- 
murrer, which was sustained, and revived in this 
court—was, whether the words were actionable, per se. 


-'Tayzor, J—This action of slander was brought 
by the plaintiff in error, against the defendant, in 
the Circuit court of Greene county. A demurrer 
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was ‘filed to the two first counts of the declaration, 
which was sustained; and this is now assigned as 
error. 

Several objections have been made to the declara- 


tion, for alleged deficiencies in the averments, &c: 


These, it is unnecessary to consider, as the conclu- 
sion to which we have come, as to the hature of the 
words charged as slanderous, will dispose of the case. 

The declaration recites, that a letter had been sent 
by mail, from the city of Mobile, to J. Barron of the 
county of Greene, and was lodged in the post office 
at Greensborough, in that county, of which post of- 
fice the defendant was deputy post-master; which 
letter had been opened, before it was delivered to J. 
Barron: and avers, that in a conversation with the 
plaintiff, about the letter, the defendant said, “you,” 
meaning the plaintiff, “have broken open, and read 
our letter; meaning the said letter, directed to the 
said J. Barron. 

This court is to decide, whether or not, these words 
are, in themselves, actionable. And, this duty we 
will endeavor to perform, without, any regard to the 
excitement, which, in the course of the argument, 
we have been told, prevails in the neighborhood of 
the residence of the parties, on the subject. Such 
circumstances had much better never be referred’ to 
by counsel, as they cannot be permitted to have the 
slightest influence upon our decision. 

There is, confessedly, much difficulty, in drawing 
the line of distinction, between words which are, and 
those which dre not, in themselves, actionable. This 
difficulty does not arise from the want of established 
rules, on the subject ; but from the various shades of 
criminality, which may be imputed, by different terms 


396 


—— + ee oe 








CASES DETERMINED 





HILLHOUSE US. PECK. 















and expressions, and the nice distinctions which must, 
necessarily, be often made by the courts, as they ap. 
proach the line between words which are, and those 
which are not actionable. 

One broad rule is, that “ no charge upon the plain- 
tiff, however foul, will entitle him to damages, unless 
it be of an offence, punishable in a court of criminal 
jurisdiction.” If this were the only rule, the line 
between words actionable, and those which are not, 
would be plain and clearly defined. It would only 
be necessary to ascertain whether the words declared 
on, imputed an indictable or punishable offence, ina 
court of law; and if so, the suit would be well brought. 
The application of this rule, untrammelled by any 
other, to the case before us, would be easy. 

The twenty-second section of the act of Congress, 
“to reduce into one, the several acts, establishing and 
regulating the post. office department,” passed ‘third 
March, 1825, makes it indictable and punishable, by 
fine and imprisonment, to “open any letter or packet, 
which shall have been in a post office, or in custody 
of a mail-carrier, before it shall have been delivered 
to the person to whom it is directed, with a design to 
obstruct the correspondence, to pry into another’s bu- 
siness or secrets,” &c. The words intended to be 
charged in the declaration, and which, for the present 
enquiry, it is admitted, are properly averred, impute 
an offence which is indietable and punishable, “ina 
court of criminal jurisdiction.” 

But, an additional rule has been adopted, in modern 
times, which has been recognised by this court, in 
several instances. It is, “that the charge, if true, 
must subject the party to an indictment for a crime, 
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involving moral turpitude, or that which would draw 
after it an <nfamous punishment.” 

This rule excludes a great number of indictable 
offences from its operation, and leaves it to the courts 
to determine, what offences they are, which involve 
“moral turpitude,’ and what punishments are “ infa- 
mous.” 

So far as phe infamy of the punishment is concern- 
ed, the decisions are uniform, that it must be corpo- 
ral, and that fine and imprisonment do not constitute 
an “infamous punishment.” 

The nature of the punishment, then, does not ren- 
der the words alleged to have been spoken, in this 
ease, actionable. Do they amount to a charge in- 
volving moral turpitude? 

In the case of Purdue vs. Burnett,’ the opinion de- 
livered by Judge Crenshaw, contains the following” 
passage. “ Does the offence then involve moral 
turpitude ? In other words, is it an infamous 
offence? Capital offences of all grades, are infam- 
ous, by reason of their atrocity. So are ali grades 
of the crimen_fals:—because fraud is an essential in- 
gredient. 

Notwithstanding the reason which is here given 
for offences in the nature of the crimen falst, being 
infamous ; to charge a man with having committed a 
fraud, if*true, would not necessarily render him in- 
famous: much would depend upon the circumstances 
by which the act wasaccompanied. In the opinion 
of the Judge “moral turpitude” is involved only 
when the.offence is “infamous.” Probably a more 
correct definition could not be given to the-expression 
when technically applied. Ethical writers. would 
define many offences as arising exturpt causa which, 
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although indictable, are not such as would sustain an 
action of slander by a person charged with having 
committed them. What could more degrade a man 

. in public estiniation than the belief tliat he had beat- 
en his unoffending wife or father? Yet it would not 
be pretended that a charge of this kind would be ae- 
tionable. 

The authorities appear to amount to this, that 

“the words must contain an express imputation of 

some crime liable to punishment, some capital of 
*Starkieon fence, or other infamouscrime or misdemeanor. ”” 
Slander,40 : : . ° 

Do the words in this case contain a charge of an 

infamous nature? ; 

That the estimation in which a member of society 
was held, if, good, would be greatly affected by break 
ing open a sealed letier directed to another, can not 
= be doubted. He would be considered as possessing 

a most inordinate curiosity, which would prompt him 

to resort to extremely unjustifiable means to gratify 

it; but it would not attach to him the character of 

infamy. If he had before held but a moderate place 

in:the estimation of others, it would scarcely have a 

sensible influence upon his standing. ‘The circum- 

, stance of the offence being made indictable does not 
render it the more infamous in public estimation.— 
It forms one of the ingredients of a slanderous charge; 
butthe other, the infamy of it, is still a matter: of 
public opinion. What would have been thought of 
such an act, without the statute which renders it 
punishable? Although it would be viewed as high- 
ly improper, yet it could not be considered as infa- 
mous. : ; , 
Suppoge:a sealed letter confided to one man to be 
delivered to another, was to be broken open by the 
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n an carrier, the nature of the offence, would, in a moral 

ving light, be greater than in the one charged upon the 

man plaintiff, by the defendant, because there would be 

eat- the breach of confidence in addition; yet, it would 

‘not | ‘not be considered, morally speaking, as worthy of 

> ace being numbered in the class of crimes. The act of 
Congress was evidently passed, more for the purpose 

that of aiding and protecting the post office department, 

n of than to punish crime. If, otherwise, the States would 

of have made it indictable, or, in some way, legally pun- 

: ishable, to break open a sealed letter, without authori- 

f an ty, when confided to an individual: nay, the com- 
mon law itself would have done so; but, thecommon 

lety law is silent, on the subject, and no statute of the 

cake kind has ever been enacted. ‘That many offences 

not which are mala per se, are not indictable, is no answer 

sing to this argument— because these are of a nature which 


him the better policy excludes from public investigation. 
poulc) ] g 





tify In New York, it has. been determined, that the 
r of mere circumstance of common prostitutes’ bejng sub- 
lace jected. by statute, to punishment, as disorderly per- 
vee sons, does not render it actionable to calla woman a 
um- public prostitute.” It is true, in some other States; in er 
not which prostitution is made an indictable offence, it 
al has been determined, that such a charge is actiona- 
ree; ble; but this does not shake the positions which have 
- of been taken—because that.is an offence, most infamous 
- of in its character—excluding those guilty of it, from all 
; it society, except that of the most abandoned. - 
gh- §: — It is impossible to lay down any line, which would ; 
rfa- obviously place all words affecting reputation, on the 
; one sige or other, of it. Many cases must continue 
. be to be decided as they arise. upon their peculiar cir- 
the cumstances. While the action for words should not 
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be discountenanced entirely, it certainly should not 
be too much encouraged. Expressions of malice, 
calculated to produce aggravated injury to reputation, 
should bring upon their author, the condign punish- 
ment of the law. _ But nothing is more harrassing to 
the courts, nor more injurious to the harmony of negh- 
borhood society, than: the prosecution of actions of 
slander, for light or frivolous causes. The success- 
* ful party, in such an action, achieves a victory, by 
which he gathers but few laurels—often, indeed, is 
much the worse by the contest—while the progress 
of the.suit has tended to embitter the feelings of the 
parties and their respective friends, more and more, 
every day of its continuance. It is rare, indeed, that 
. the tongue of the slanderer impresses more than a 
surface blot upon reputation, which soon disappears, 
before a continued course of integrity and virtue. 
In this case, as in others, where the charge, if true, 
would, in a measure, affect the character of the ac- 
cused, but for which no action is given, the plaintiff 
* must depend upon the effect of a virtous conduct, to 
prove it false. The judgment is affirmed. 
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DUNHAM et al. versus RIDGEL.—(Two Cases.) 


1. A plea of accord and satisfaction, to assumpsit on a promissory Note, aver- 
ring, that the plaintiff received in full satisfaction and discharge of the cause 0 
action sued on a note or writing obligatory, payable by said plaintiff to a third per. 
son or bearer; stating its amount wnder a vide licet, (although note stating the 
date of the note)—held to be a good plea. 

2, Under the statute of this State, authorising a defendant to file as many seve. 
ral pleas as may be essential to his defence,® it is no objection to a special 

: plea, that the facts of such plea would be available under the general issue, 

3. Such a plea, held not to be forbidden by: the rule of practice, which prohibits 
a defendant from filing pleas, which amount to the general issue. 


Assumpsit by Ridgel, in Wilcox County court, on 
a promissory note. The defendants plead, first, the 
general issue; and, secondly, accord and satisfaction, 
in this, to wit, that the defendants, in discharge of the 
cause of action, mentioned in the plaintiff’s declara- 
tion, had, before the time, &c. paid over, to the said 


‘plaintiff, a note of the latter, payable to one Miller or 


bearer, that is to say, for the sum of fifty dollars— 
which note had been received in full satisfaction by 
the said plaintiff, &c. The court below sustained a 
demurrer to this plea. 


Sarrotp, J.—The cases are, in all respects, the 
same, and may be treated as one. The trial was had 
in the county court of Wilcox, on appeal. The de- 
fendant in error, having been plaintiff, declared, in 
assumpsit against the plaintiffs in error, on a promis- 
sory note. The defendants pleaded—first, the gene- 
ral issue ; secondly, accord and satisfaction. On the 





*Aikin's Digest, page 276. 
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first plea, issue was joined. ‘To the second, they filed 
a general demurrer. The demurrer was sustained, 
and that decision is now assigned as the cause of 
error. . 

The second plea, and which was overruled on de- 
murrer, avers, that the then defendant delivered to the 
plaintiff, by his agent, his, the said plaintiff’s promis- 
sory note, or avriting obligatory, payable to A. Miller 
or bearer, of great value, to wit, of the value of fifty 
dollars, in full satisfaction and discharge of the said 
several promises and undertakings, in the said declar- 
tion : and, which said promissory note, or writing ob- 
ligatory, he, the said plaintiff recieved, in full satis- 
faction and discharge of the said several promises 

d undertakings, in the said declaration mentioned; 
jana this the said defendant is ready to. verify, &c. 
Authorities were cited, on the part of the plaintiff 
in error, which appear in his brief; but I deem it un- 
necessary to review them, in this opinion. ‘There 
were ‘many irregularities in the’ proceedings below, 
some of which are attributable to Dunham; and per- 
haps, would have been material, had exceptions been 
taken in due time. No objection, however, appears 
to have been made on the part of Ridgel, except 
such as arose, on the demurrer to the second plea.— 
Accord and satisfaction, when properly pleaded, has 
long’ been accepted and venerated, as an ancient le- 
gitimate defence.’ The exception, which is suppos- 
ed to have prevailed against this plea in the court 
below, is, that it was too indefinite in the description 
of the note given and accepted, in satisfaction of the 
demand. ‘The plea describes it to have been Ridg- 
el’s own promissory note, or writing obligatory—pay- 
able to A. Miller or bearer, of great value, to wit, of 
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the value of fifty dollars; and that it was received in 
full satisfaction and discharge of the debt. It is true, 
the dates when the note was made, and when paya- 
ble, are not set out, and the amount is laid under a 
vide licet. In reference to-the uncertainty to dates, it 
is to be observed, that if (as is averred,) the note had. 
been delivered over to Ridgel, Dunham may not have 
recollected, or had the means of- ascertaining the 
dates; but,neither the exact dates nor amount of the 
note, was material to the merits of the contest; and, 
whether it was a promissory note, or writing obliga- 
tory, the only essential inquiry, on this point would 
have been, whether a valid agreement had beer en- 
tered into, and consummated, by which the debt in 
question was satisfied and discharged by Ridgel’s 


note. The description of the note, contained in thes. 


plea, was sufficient for this purpose ; and, though the 
plea was not the most formal, it was substantially. 
good. 

That Dunham had pleaded non assumpsit, and 
could have had the benefit of this defence under it, 
as well as the special plea, furnishes, under our sta- 
tute, no available objection to the latter. The sta- 
tute entitles the defendant to as many several pleas as 
he may deem necessary to his defence; therefore, it 
is no objection to a legitimate special plea, that the 
same matter of defence would be available under the 
general issue. Nor is this course forbidden by the 
acknowledged rule of practice, that the defendant is 
not permitted to plead, specially, such matter as 
amounts only to the general issue. - Those special 
pleas, the existence of which has been recognised 
and admitted by long usage and practice, are differ- 
ent from the general issue, notwithstanding the same 
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facts may be given in evidence under either. The 
ground of defence, when offered in the form of a spe- 
cial plea, is considered as new matter. It concludes 
tothe court, and requires a replication: not so in the 
general issue. Hence, the defendant connot plead, 
specially, what amounts only to a negation of the 
plaintiff’s allegations, and when he has no new mat- 
ter to aver, which constitutes a legal defence: and 
this inhibition applies, whether he offers one or more 
pleas. We, therefore, say, the judgment must be re- 
versed, and the cause remanded. 
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PEARSOLL & STANTON versus MIDDLEBROOK. 


1. An affidavit in attachment, made by the agent of non-resident plaintiffs, 
against the goods and effects of a non-resident debtor, stating that the plain- 
tiffs resided in the State of New York; that the defendant was indebted in 

" acertain sum, (describing the demand ;) that the demand, having been con- 
tracted on a credit, was not due; that the defendant was not within the State 
of Alabama, so that ordinary process could be served on him—being also a 
resident of New York; that the defendant had not, within the affiant’s 
knowledge, any prop-rty, in the State of his residence, sufficient to discharge 
the debt; and thatthe process was not prayed with the purpose of vexing or 
harrassing the defendant, or for other improper motive :—Held, a sufficient. 
compliance with the requisitions of the statute laws of this State, to author- 
ise the court to sustain the preceeding.* 

2. The attachment laws of this State are not to be rigidly construed: and, any 
slight or formal defects in such proeeedings, the courts are authorised to suffer 
amended. 


Robert E. Center, as agent of the plaintiffs in er- 
ror, filed an affidavit in attachment, against the goods 
and effects of the defendant in error.. ‘The process 
having issued and been returned to the Circuit court 
of Mobile, it was there proposed, on the part of the 
plaintiffs, to amend the affidavit, which was disallow- 
ed. A motion was then made, amicus curia, to quash 
the attachment, which prevailed: and was here as- 
signed as error. ‘The questions raised, chiefly refer 
to the sufficiency of the affidavit, to authorise the 
proceedings, under the attachment laws of this State. 


SarFroLp, J.—The suit was an original attachment 
in favor of the appellants, against the defendant, in 
the Circuit court of Mobile county. The attach- 
ment bears date, December, 1830. 





@ This decision was had upon tbe laws in force in June, 1832, The statutes 
sow existing, itis not perceived, vary the law. 
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The affidavit on which the attachment issued, ap- 
pears to have been made by Robert KE. Center, the 
agent and attorney in fact-of the appellants ; it states, 
that they, Pearson and Stanton, then- resided with- 
in the city and State of New York, and not in the 
State of Alabama; that S. H. Middlebrook was just- 
ly indebted to the plaintiffs, in the sum of five thou- 
sand seven hundred and forty-three dollars and fifty 
cents, describing the demand; that the debt was con- 
tracted on a credit of six months, and was not then 
due. | 

It further states, that Middlebrook was not then.a ' 
resident of Alabama; but resided in New York, and 
was then actually out of this State, so that the ordi- 
nary. process of law could not be served upon him ; 
that said Middlebrook had not, then, within the 
knowledge or belief of the deponent, sufficient proper- 
ty, within the State of his residence, to satisfy the 
debt; and, that the process was not sued out, for the 
purpose of vexing or harrassing said Middlebrook, or 
other improper motive. 

At the return term the plaintiff asked leave to file 
an amended affidavit, and to amend fhe original one, 
by stating that the goods for which the debt had 
been.contracted, were obtained by fraud. The court. 
permitted the affidavit to he filed ; but refused to al- 
low the plaintiffs the benefit of the proposed amend- 
ment. 

The court, then, on motion of Robert G. Gordon, 
Esq. as amicus curi@, quashed. the attachment, for the 
insufficiency of the affidavit. 

It is here assigned for error— 
ist. ‘That the court quashed the attachment. 
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2d. That the court refused to permit the proposed 
amendment of the affidavit. 

The sufficiency of thé affidavit must be determin- 
ed with reference, alone, to our various statutes, relat- 
ing to attachmeats.- Whether, of right, the remedy 
should be more favorable to resident, than non-fesi- 
dent creditors, we are not at liberty to decide, on abe 
stract principle. Nor can we be influenced by the 
consideration, that the laws of other States, (as sug- 
gested in argument,) may he less favorable to the lat- 
ter description of creditors, than our own. These , 
are questions of expediency, which belong exclusive- 
ly to another department of the government. _ 

The statute of 1807, provides, that when any in- 
habitant of any other government, who ‘cannot be 
personally served with process, shall be indebted to 
a resident of this State, and have any estate within 
the same; the judges or justices may grant ani attach- 
ment against the estate of such foreign person. The 
act of December, 1814, “to revise, consolidate and 
amend the several acts relative to justices of the 
peace and constables,” (Sec. 5th,) authorises the 
justices to issue attachments, ifthe plaintiff, his agent 
or attorney; make affidavit, “of the amount of the 
debt or demand due from the defendant, and that he 
or she absconds or secretes him or herself; that he or 
she actually resides out of this State; or that he or 
she is about to remove him or herself or effects from 
this State ; so that the ordinary process of law can 
not be served upon-him or her; and that the attach- 
ment is not sued out for the purpose of vexing or 
harrassing the defendant or other improper motive ;” 
and also give bond and security as usual in attach- 
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ments, toindemnify the defendant for the wrongfal 
or vexatious suing out of the attachment. 

The 7th Section of the same act provides, “that 
on application to any justice of the quorum or of the 
peace, if the plaintiff comply with’ the requisitions 

_ prescribed in the fifth section of this act, said justice 
may issue an attachment, although the debt or de- 
mand of the plaintiff may not be due; which attach. 
ment shall be a.lien’on the property attached, until 


such debt or demand becomes due, when judgment — 


shall be rendered and execution issued; but if the 
property attached be of a wasting or perishable na 
ture, it shall be sold on a credit until the debt be- 
comes due, &c. } 
_ By the 15th section of the same act, justices of the 
peace, or of the quorum, are authorised to issue at/ 
tachments, for any sums exceeding their jurisdiction, 
and make the same. returnable to the superior courts, 
(now Circuit courts) under like circumstances, and 
on the same terms, on which they may issue attach- 
ments returnable-before themselves, by the 5th see- 
tion of the same act. 

From these statutes the conclusion appears irre+ 
sistible, that if the plaintiff were not entitled to the 


attachment, the right can be devised alone on the ~ 


ground that they: were not resedents of this State, so 
as to be embraced by the provisions of the act of 
1807 and of 1814, to which reference has been made. 
We think these acts are to be construed as statutes 
in pari .materia, and that the latter does not remove 


any previous disability in the plaintiffs to sue: con- | 


sequently his residence in the State has been consid- 
ered necessary to entitle him to an attachment on the 
ground of the non-restdence of the debtor. Looking 
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alone to the statutes‘referred to, my opinion would 
be, as our practice has been, that this objection should 
prevail against an attachment under the circumstan- 
eesof this. There are however other statutes which 
were also referred to- in argument, and which may 
require a different practice.. The act of January 
1814 is not deemed material: it is true, that it au- 
thorised attachments in all cases against the property 
of absconding debtors whether the sums were due or 
not; but it has been shewn that the subsequent -act 
of December, of the same year, provides for the very 
same emergency (the absconding of the debtor,) as 
well as various other grounds of attachment: there- 
fore it must, in these respects, at least, supersede the 
former. 

But the act of 1824, “ to amend the attachment laws 
laws of this State,” is mainly relied on to sustain this 
proceeding. It provides “that when any person being 
a non-resident of this State shall be indebted to any 
person, also a non-restdent, either by judgment, note 
or otherwise, and remove his or her propérty into, or 
hold property in this State, which would be subject to 
attachment for the benefit of a resident of this State, 
agreeably to the laws of the same, that the same ben- 


efit shal. be extended to such non-resident as is by law 


secured to persons residing nithin this State;” provi- 
ded bond and security be given as therein required; 
and which is similar to that required by the act of 
Deceniber, 1814, previously referred to. - 

By the 2d stction of this latter act, this remedy,in 
favor of non-resident creditors, is farther qualified by 
the requisition “that in addition to the oath [then] 
required by law, such non-resident plaintiff, his 
agent, or attorney, before obtaining ‘any such attach- 
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ment, as is authorised by this act, shall swear that 
the defendant or defendants against whom such at- 
tachment is sued out, hath or have not sufficient pro- 
perty within the state of his or-their residence, with- 
in. the knowledge or belief of such non-resident plain- 
tiff, agent or attorney, (as the case may be) where. 
from to satisfy such debt or demand. 

The principle is scarcely denied, (and under the 
statutes referred to, there would appear no ground 
- gn which to question it,) that the fact alone of the 
non-residence of the debtor, will entitle the creditor, 
if a resident to an attachment, whether the debt be 
actually due or not; provided he or his agent or at- 
torney, make the affidavit and give the bond and se- 
curity as required by the above recited act of De- 
cember, 1814. 

The question then’ recurs, whether, rf the creditor 
be also a non-resident, his remedy is less, or different 
from that of a resident, and if so, in what does the 
difference consist. The 2d section of the.act of 1824, 
it will be observed, required of a non-resident what 
is not necessary in case of a resident—that if the 
plaintiff be a non-resident, he, his agent or attorney; 
shall make the further affidavit that the defendant has 
not sufficient property mithin the State of his residence 
to satisfy the debt. After full discussion by counsel 
and due reflection and examination, we can perceive 


* no other material distinction. The language of the’ 


statute, that, when any non-resident debtor “shall 
hold property in this State, which would be subject 
to attachment for the benefit of a resident of this 
State agreeably to the laws of the same, that the 
same benefit shall be extended to such mon-resedent 
as is by law secured to persons residing within this 
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State,” necessarily places resident and ‘non-resident 
plaintiffs, on the same footing, except as to the addition- 
al requisition, contained in the 2d section of the last 
recited act. 

It is not objected, that the affidavit does not con- 
tain the requisite averments, but that the debt was 
not due, and that the plaintiffs being non-residents, 
were not entitled to the process of attachment, on the 
* ground of' the non-residence of the defendant, until 
the maturity of the debt; that the right would only 
accrue before in. the event that the debtor should ab- 
scond according to the provisions ofthe act of Janua- 
ry 1814, above recited. This objection, however, is 
conceived to have been sufficiently answered by the 
references to the 5th and 7th sections of the act of 
December, 1814, and the act of 1824,*which, in these 
respects supersede ihe former, and fully recognize the 
validity of this, as well as most cf the other grounds 
of attachment. | 
_+ But in order farther to test the construction of the 
Sth and 7th sections of the act of 1814, let it be sup- 
‘posed, that instead of the ground here taken, that the 
defendant resides out of this State, the affidavit had 
averred “that he was ‘about to remove himself or ef- 
fects from the State, so that the ordinary process of 
law could not be served upon him,’ which is alsoa 
cause for which the same section authorises an at- 
tachment; and let it'be observed that the 7th section 
explicitly declares it to be immaterial, in the ‘cases 
provided for in the 5th, whether the debt be due or 
not. [f'then, on the ground here supposed, an at- 
tachment had issued before the maturity of the debt, 
by what argument could its legalitv be resisted.— 
The former section recognizes such contemplated re- 





CASES DETERMINED 


—— ey 


PEARSOLL & STANTON US. MIDDLEBROOK. 








moval, as well as the actual non-residence of the de: 
fendants, as a sufficient grouud for an attachment; 
when the debt is due—the latter declares “af the 
plaintiff comply with the requisitions prescribed in 
the 5th section of the same act, said justice may issue 
an attachment, although the debt or demand of the 
plaintiff may not be due.” If on the mete ation sups 
posed, the attachment could be iefused, or if undet 
these two sections one of the grounds can be admit- 
ted as sufficient to sustain an attachment, and ihe 
other disallowed, it must be alone on our individual 
notions of policy or expediency; which, as a court, 
we have no right to indulge. 

If we were, however, subject to influence from mos 
tives of expediency, it would be worthy of reflection; 
whether, if one’ who had contracted a debt, while resi* 
ding here, has actually removed himself from the State 


' 


leaving some of his property behind, or if he be about to 
remove, the debt not being yet due;,in either case 


would not justice require that the plaintiff should have 
the benefit of an attachment, or some lien, or Security 
for his debt, in this State. «Or if, as may have been the 
facts in this case, -the debt was contracted in New 
York, or elsewhere, out of this State, with an unders 
standing, express or implied, that the defendant 
would there vend the goods, for which the debt was 
contracted, and remain’in that State until it should 
be paid ; and in violation thereof he hurried the goods 
to this State, leaving no property in the other, out 
of which the debt could be paid or secured ; and es- 
pecially if his conduct was in other respects suspi- 
cious; would not cortion justice entitle the plaintiffs 
to an ‘attachment in this State, where only it could 
be available? Such would accord with my ideas of 
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right ; and, this, too, without awaiting the maturity 
of the demand: otherwise, a loss of the debt might 
be the unavoidable consequence. If the facts were, 
that, the plaintiff and defendant were residents of 
different States—neither being of this, and the cir- 
cumstances weré, in all other respects, the+ same 
asin the hypothetical case last stated—justice would 
equally demand this remedy. In neither of the sap- 
posed cases, would the remedy by attachment be less 
just, or necessery, or more oppressive, than to allow 
it, before the meturity of the debt, in favor of a re- 
sident creditor, against his non-risident debtor, who 
had property here, and was discovered to be in a 
failing or suspicious condition ; or against a resident 
debtor, who was “about to remove him or herself or 
effects, from the State. 

It-may be truly said, that the statutes do not au- 
thorise affidavits, stating suspicious circumstances, 
generally, or any grounds on which to apprehend the 
loss of the debt, other than those specified in the 
statutes referred to; yet, in all cases of attachnient, 
under the statutes recited, the plaintiffs are required 
to make affidavit, (among other facts) that the attach- 
ment is not sued out for the purpose of vexing or 
barrassing the defendant, or other improper motive. 
The Legislature appears to have acted on the princi 
ple, that. where the debt actually exists, (though pay- 
able, in future, by a non-resident, who has not prop- 
erty to satisfy it in the State of his residence,) this 
solemn disavowal of any design to vex or harrass the 
defendant, or other improper motive, together with 
the. bond and security to indemnify the defendant, 
as required, furnishes a sufficient guaranty against 
any abuse of the process in cases like this, as well as 
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in relation to.any of jhe various other grounds of at- 
tachment. Perhaps such general disclaimer of any 
intention to oppress, or other improper motive, may 


‘be an inadequate protection: admitting it to be x0, 


yet, ifthe legislature has placed reliance on it alone 
or, if, from any other. motive, it has expressly pre- 


_geribed, for the benefit of creditors, whose debtors 
reside in other States, where they have no property, ' 
the remedy by attachment, whether the debt be due 


or not—courts of justice have no authority to refuse 
to administer the law, as constitutionally declared.— 
If such contract be made in this State, or the defen- 
dant’s property be here at the time, the parties must 
be presumed to contract with reference to this reme- 
dy, if found necessary ; if not, but the property be 
afterwards introduced by the debtor, it is to be regar- 
ded as his voluutary act—of the consequence of which 
he would have no cause of cofnplaint. 

The doctrine that once prevailed in this court, as 
well as elsewhere, on the subject of attachments, that, 
as the remedy was extraordinary, and rigorous, and 
in derogation of the common law, the statutes au- 
thorising it, should be strictly pursued ; and*that no 
legal intendment ought to be allowed, im aid of this 


- remedy—has been materially varied by the statute 


to amend the laws in relation to original attach- 
ments,” passed January, 1828. The object appears 
to have been to secure to it the favorable considera- 
tion of the judiciary. 

The. seventh section directs, “that the several 
acts of this State, in relation to attachments, shall 
not be rigidly and strictly construed.” 

The eighth section prowides, “ that in all suits com- 
menced by original attachments, the plaintiff, before 











di 


pe 
ta 
Cu 


th 
CO 
re 





— s 


VV «Se 





JUNE TERM, 1832. 





PEARSOLL & STANTON US. MIDDLEBROOK. 


416 





the trial, or during the period of -the same, either be- 
fore a justice of the peace, or in the County or Cir- 
cuit courts, shall be permitted'‘to amend any defect.or 
defects of form, in the original papers, should it be 
made to appear to the satisfaction of such justice of 
the peace, or judge of the County or Circuit court, 
that such defect or defects were not made, for the 
purpose of defrauding the defendant.” 

This reference to the last statute, is made for the 
purpose only of shewing, that the remedy by attach- 
ment, now, assumes a more favorable attitude than 
heretofore, in our system of jurisprudence; and that 
if there were any slight or formal defects in the pro- 
ceedings, the courts would be competent to intend, or 
actually order ‘the requisite amendments; but we 
perceive no available objection to this remedy, or fa- 
tal effect in the prosecution of it; and, think the Cir- 
cuit court erred in quashing the attachment. 

As the first assignment has been found decisive of 
the case, it becomes unnecessary to examine the se- 
coud. Let the judgment be reversed and the cause 
remanded. 


vol. 2. 53 
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CALLER , by his prochein am*, DEWOLF versus SHIELDS, MALONE, 
ee LYON, et al. 


1. Bills of review must be for error in point of law, apparent on the face of the 
decree—or for some new matter of fact relevant to the case, and discuvered 
since publication passed ; and which could not have been discovered, by 
reasonable diligence, before. . 

2. The eryors in law, against which relief can be had by a bill of reviéw, must 

_ be such as arise rather from obvious mistake, or inadvertence, appearing on 
the face of the decree; or, (if the facts are not there stated) at least of re- 
cord—than of alleged error in the deliberate judgment of the Chancellor on 
a debatable question of law, or of equitable right. 

3. Bills of review will not be sustained on the ground of the discovery of new 


parol proof, relative to a fact, particularly in issue before the former hearing.” 


4: A new fact, not known to have existed at a former hearing, and which(a par- 
ty had no reasonable opportunity of ascertaining—may properly be the 
ground of a bill of review. 

5. But where newly discovered evidence is in writing or of record, a review 
will be granted, notwithstanding, the fact to which ‘Such evidence alludes, 
may have been in issue before. 

~ 6. Ona bil of review, (where the decree contains the facts on which it has 
been :endered,) a party will not be permitted to show, that matters decreed, 
are at variance with other proofs in the cause: but must show errors in law, 
apparent in the body of the decree; or new matter discocered since publication. 
7.The Englishrule of Chancery, formerly requiring that evidence of new 
matter, to authorise a_bill of review, should have eome to light after the de- 
cree, has been relaxed: and it is sufficient, if such new matter be discover- 
ed subsequent to publication. _~ 
8. A bill of review upon mutter of fact, must be, by special leave of the court, 
and upon oath of the newly discovered matter- 
“9. A bill of review “held, not grantable,on vague and utcertain allegations, 
where it appeared, that the party applying for it, had failed to avait himself 
of an appeal: and also. where, by the terms of the decree, he (being an in- 


_ fant) bad six months after arriving of age, to contest the decree, sought to be 
reviewed. 


‘Tn error from Washington Circuit court. "The 
facts of this case, (which was decided in Chancery,) 
as condensed from the bill, answer and exhibits, &c. 
' showed, that, one Lester having, in 1821, obtained a 
judgment against Winney Caller, the executrix of 


James Caller, deceased, an execution issued on the 
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same, was levied upon a certain tract of land, late of the * 


estate of the deceased, and which having been sold} 
Shields became the purchaser. Subsequent to this 
sale, Malone and Lyon, alleging themselves credi- 
tors of Caller, in-his life time, filed a bill in Chance- 
ry, shewing this indebtedness, and averring, that the 
tract of land sold by the coroner, on the execution 
of Lester, had been bequeathed by said Caller’s last 
will and testament, to his youngest son, James S. 
Caller, [the present plaintiff;] that, at the time the 
coroner levied the said execution of Lester, on the 
Jaud in question, there was sufficient personal pro- 
perty in the hands of Caller’s executrix, out of which 
the judgment could have been discharged; but, 
which had sin¢e been sold under other executions: 
that no estate remained, by which the said debt of 
said Malone and Lyon could be discharged, save the 
tract of land alluded to. The bill prayed that the 
sale, under Lester’s execution, should ‘be set aside: 
that the land should be resold, to satisfy the demands 
of Malone and Lyon—and, that Winney Caller, the’ 
executrix, James S. Caller, [the complainant] and 
Shields, the purchaser, should be made parties. 


At the October Term, 1825, the Chancellor ren-' 


dered a decree, declaring that, the coroner, under the 
said execution of said Lester, had no authority to 


sell the land in question : decreed, that Shields should . 


hold the same as trustee, for James 8. Caller, the in- 
fant, (now complainant)—and, for the creditors gene- 


"rally of Caller, the testator ; and that the land, should 


be held subject to the pay tent of Caller’s debts, i ina 
certain order : and, by a final decree, the land was or- 
dered to be sold—giving James S. Caller, six months 
after his maturity, to contest the decree. 








CASES DETERMIN ED 





CALLER, de. "8. SHIELDS, etal. 





Ss TS —— 


At this: make of the aadiens the present bill 
was filed, for review ; and under it, an order was ob, 
tained from the Chancellor; whereby the sale of the 
land was suspended. 

. The bill for review reeited the particulars of the 

proceedings, under which the land had been order- 
ed to be sold: averred that the tract of land had been 
willed to the complainant, by his father, and cony 
tained eleven. hundred acres; and was the only spe- 
cific legacy of the testator: that at the time of jhe 
testator’s death, he was possessed of many large and 
valuable tracts of land, which had never been legal 
ly or equitably sold: that said testator, in his last 
will and testament, associated with said Winney, the 
executrix, one William Crawford, who neither acted 
er declined acting, as executor: That said Winney, 
by advice of Crawford, who acted as her attorney, 
conveyed certain property contrary to the directions 
of the will: that the estate of the testator had nev- 
er been represented insolvent ; or settled : that though 
a guardian ad Litem, had been. appointed by the court, 
which rendered the decree complained of, yet the 
said decree was made against the infant, without 
using any means to compel his answer. The bill 
§ further alleged, that Lyon, one of the defendants, 
being the administrator of one Gaines (who was in- 
debted to the testator,) had retained out of ‘the estate 
_ of Gaines, two thousand dollars, in payment of the 

debt of Malone and Lyon. 

With other allegations, not material to be stated, 
the bill prayed relief, &c.: and, from all the facts, it 


appeared, that the grounds of review relied on, were, » 


for matter apparent on the face of the. record, to wit; 


that the complainant was an infant, and that his guar: ‘ | 
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dian ad litem, had not appeared and defended: and for 
new matter, to wit: that the debt of Malone and Ly- 
on had been discharged. 

On demurrer the bill was dismissed. 


® Sarrotp, J.—This is a bill of Revier, filed by 
the present plaintiff against the defendants for a re- 
vision of the proceedings, and decree, in a suit in 
Chancery, previously heard and determined, in which 
Malone, & Lyon, partners in trade, were complain; 
ants, Winney Caller, executor of James Caller, de- 
ceased, James S. Caller, the present complainant, 
and S. B. Shields, were defendants. 

The object of the proceeding is to reverse. the de- 
cree rendered in the case referred to, and prevent 
the sale of a tract of land alleged to have been spe- 
crfically devised, to this complainant, by the will of 
said James Caller, deceased, his father. The land 
having been once sold by virtue of an execttion 
against the estate of said deceased, was purchased 
by said 8S. B, Shields at the coroner’s sale, the she- 
riff being a party in interest. The object of the bill 
filed by Malone & Lyon, was to annul the coroner’s 
title, alledging illegality in the sale, and in which a 
decree was rendered declaring the sale illegal and 
void, and that the said Shields, the purchaser, should 
hold the’ same as trustee for said minor, James S. 
Caller, and the creditors generally of said deceased, 
accorditig to the order of priority therein prescribed ; 
and that said Shields, having paid the judgment, to 
satisfy which the sale was made, should stand in the 
place of the plaintiff therein, as acreditor. And fur- 
ther it was decreed that said lands should be sold for 
the purposes aforesaid, that a title should be made to 
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the purchaser, and that said James S. Caller, who 
as an infant, was represented in the suit by a guar 


dian ad litem, should be allowed six months, afier ate 


riving at maturity, to impeach the decree. 

On filing this bill of review an order was obtain- 
ed from the Chancellor, directing a suspension of te 
sale of the land, which had been decreed as aforesaid, 

The bill of review recites the proceedings and de 
cree under which the land had been ordered for sale, 
and charges in substance, that the tract of land which 
had been devised to thiscomplainant, was extensive and 
valuable ; that it was the only specific devise, or lega- 
cy, dtnteitied in the will of the deceased ; that the 
testator was, at the time of his death, siezed and po’ 
sessed of many other large and vaiuable tracts of land, 
which had never been legally disposed of, or in any 
manner applied to the payment of the debts of the 
deceased. That by said will, Wm. Crawford; Esq. was 
constituted executor, to act jointly with said executrix, 
but that he has neither renounced nor accepted the 


‘appointment. That the executrix has.acted in many 


instances by the advice of said Crawford, as her at- 
torney, and among other such acts, has conveyed in 
trust to certain agents of pretended creditors of said 
testator’s estate, several large and valuable tracts of 
land, when, in fact, the debts thus provided for, had 
been previously paid and satisfied. That said estate 
has never been declared insolvent, or in any mannef 
finally settled. That thougha guardian ad litem was 
appointed by the court to defend this complainant if 
said previous suit, brought against himself and others, 
yet the decree was made against the infant defendant 
without using any compulsory means to obtain his 
answer, and’ also without any answer from said: exe- 
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cutrix. That Shields has been in possession of the 
premises since the year 1821, and that the rents and 
profits amount_to more than the sum paid by him for’ 
the land. 

The bill of review further alleges “ that Lyon, one 
of said firm, being the administrator of F. H. Gaines, 
deceased, has retained from his estate about two thou- 
sand dollars in payment of the debts of Malone and 
Lyon due from the intestate on account of that sum 
being due from said Gaines,’ &c. That this com- 
plainant, being a minor as aforesaid, had not the as- 
sistance of counsel in the former suit, &c. 

This bill prays that other lands belonging to. the 
estate of said testator, may be sold in preference to the 
specific legacy to this complainant; and that the funds 
generally of yarious descriptions may be collected 
and applied to the payment of the debts against the 
estate. 

To this bill, Shields, one of the defendants, filed a 
general demurrer, which being sustained by the court 
below, the injunction was dissolved, and the bill dis- 
missed at the cost of the complainant. 

. The decree of the Circuit court disposing of the 
ease-in the manner above stated is the cause assign- 
ed for error. 

“, I consider it unnecessary, and scarcely practicable 
to advert to all the facts contained in the bill, or pre- 
sented in the argument. <A great variety are com- 
prised in a confused and irregular manner; the: bill 
does not satisfactorily distinguish the ‘new. matter 
relied upon for relief, from the exceptions taken for 
error 1x law apparent upon the record, nor shew what 
portion.of the new matter arose subsequent. to the 
filing of the former bill. It does not state whether 
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the errors of record relied on arose out of the proofs 
made in. the former suit, or whether they are appa- 
© vent on the face of the decree ;-vor does it contain any 
specific assignment of errors in the former decree, or 
sufficiently explain why the matters now excepted to, 

were not relied upon and urged, in the former suit. 
The rules of ‘practice applicable to this subject ap- 
pear to be, that bills of review must be for error in 
point of law, apparent on the face of the decree, or for 
some new matter of fact, relevant to the case, and 
discovered since publication passed, and which could 
not have been discovered by reasonable diligence be- 
Seams fore. A bill of review will not be sustained on the 
then con Ground that new parol proof hasbeen discovered res 
84. lative to a matter of fact, which was particularly te 
issue before the formerhearing; bat where a new fact 
is alleged which was not known to have existed at the 
former hearing, and’ which the party had not a rea# 
. . Sonable opportunity of knowing, such may be a ground 
a's for a bill of review.” But if the evidence newly dis- 
. Marsh 121 eovered be in writing, or of record, notwithstanding 
. the fact was formerly in, issue, in the same cause, @ 
a review may be'granted: It is also held, that “in ars 


guing ademurrer toa bill of review nothing can be 


read but what appears on the face of the decree ; but’ * 


after the demurrer is overruled, the plaintiff is at libs 
_ erty toread bill and answer, or any other evidence 

STA a8 at a tehearing; the cause being equally open.” 

#90. —_— And upon a bill of this kind, when the decree sou 
to’ be reversetl embraces the facts on which it was 
rendered, the party cannot assign for error that any of 
the ‘matters decreed are contrary to other proofs in 
the cause, but must shew some error appearing in 


' the bod y of the decree; or new matter discovered since 
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the decree was rendered or at least since the bill was 
a ; aHarrison 
filed. 85.1. Vern. 


The true rule of Chancery practice to be collected it, 216, 


as well from the cases referred to, as from the organ- 
ization of our courts, is conceived to be, that the errors 
in law, against which relief can be had by dil of re- 
view, must be such as arise rather from obvious mis- 
take, or inadvertence, appearing on the face of the 
decree, or (if the facts are not there stated) at least of 
record, than of alleged error in the deliberate judg- 
mentof the Chancellor on a debateable question of 
law, or of equitable right. We think it objection- 
able. in principle, and inconsistent with the plan of 
our judiciary, that the different Circuit Judges, each 
being vested with only the same jurisdiction and pow- 
er, should exercise a revising and controlling authori- 
ty over the decrees of each other, deliberately pro- 
nounced, perhaps on full discussion ; or that even-the 
same judge should exercise such control over his own 
decrees after they had been duly enrolled. 

The party conceiving himself aggrieved, by the 


opinioa of a Circuit Judge, whether in a suit at law, 


or in Chancery, has a convenient and adequate reme- 
dy by an appeal or writ of error to this court; and in 
any event, this is the dernter resort. After any term 
of delay in the Circuit court, from filing a bill of re- 
view, or whatever other cause, either party after 
the final decree, has a right to prosecute an ap- 
peal, or writ of error, to this court. In this re- 
spect our practice is different from the English 
course. There, the revision in the higher court could 
only be had on appeal, the benefit of which the party 
could not always obtain. ‘This consideration may 
warrant some difference in practice under the differ- 
vol. 2. 54 
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ent systems. But even in England, the practice ap- 

ears to be much as above suggested ; a case repeat- 
edly mentioned as an instance of such error apparent 
on the face of the decree as will authorise a bill of re- 
view, is the case of “an absolute decree made against 


Madd. 538, person who, upon the face of it, appears to be an in- 
*2JohnCh. fant..” 
488. 


In the case in New York, ( Waser vs. Blackly,’) the 
Chancellor remarks, ‘‘the error in law on which the 
party relies, is in that part of the decree by which the 
bond taken by the surrogate to the people, for the 
fidelity of the guardian, is declared to be binding and 
available, equally asif it had been taken to the infant. 
This was a point razsed, discussed and decided upon due 
deliberation, and it certainly is not a case of apparent 
error, within the meaning of the rule. 

Farther it is ruled, that “@ fact misunderstood by 
the court, and not introduced into the decree, may be 
a ground for an appeal, but not fora bill of review.” 

Hence we arrive at the conclusion that so far as 
respects the alleged errors zn law, in the manrer in 
which they are stated in the bill, they are not such 
as can sustain a bill’of review; but if available, the 
relief should have been sought by appeal or writ of 
error. 

As respects the new matters of fact also relied on, 
the rule has been shewn to require that it should be 
something that has arisen, or been discovered, since 
the decree was rendered, or at so late a period that ad- 
vantage could not have been had of itin the former suit; 
for unless this relief be thus limited and restricted, it 
.might be made use of as a means of vexation and op- 
pression to the other party, and of unreasonably pro- 
tracting the litigation. ‘The matter must also be “ ma- 
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terially relevant and pressing upon the decree.” And 
it must be different from that of the mere accumula- 


- tion of witnesses to a litigated fact. Though it was 


formerly holden in England that the newly discover- 
ed evidence taust have céme to light after the decree, 
so that it could not possibly have been had or used 
at the hearing, the practice in this respect has been since 
relaxed, as well there as here ; and it seems now not 
to be requisite thatthe new mafter should have come 
to the parties knowledge efter the decree; it.is suffi- 
cient if it be discovered subsequent to publication, ( Liv- 


ingston vs. Hubbs.*) The rule farther is‘ on the sare Mohr 
authority, that a bill of review upon matter of fact, Atk. 2— 


must be by special leave of the court, and upon oath 
of the newly discovered facts. 

In this case there is not understood to have been 
any special leave granted for filing the bill, unless 
the order to stay the sale of the land be deemed suf- 
ficient. Whether it be or not, is immaterial to this 
decision. ‘The alleged error en lam, was. the most 
plausible ground assumed by the bill, and was the 
one mainly relied on, but which we have held in- 
sufficient. ‘The ground of newly discovered matter 
as: already remarked, is, like the other, stated in a 
manner so vague, uncertain, and indefinite, as to war- 
rant no satisfactory-conclusion. The allegations re- 
specting the $2,000 charged to have been received by 
Malone & Lyon, which we deem more worthy of con- 


sideration than any other falling under this head, do 


not explain the circumstances, or shew when it was 
so received, whether before ot after they obtained the 
decree for the-resale of the land. 

The bill also prays a settlement of the estate of the 
testator : to this a two fold objection exists. Hnough 
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is disclosed to shew that several other persons not 


' parties to this suit, are interested in the settlement 


of the estate, and would be affected by any decree for 
that purpose. And asa bill of review can only be 
sustained against the parties, or privies, to the former 
suit, the remedy is misconceived. 

But, notwithstanding the defects and insufficiencies 
of this bill, as the complainant was a minor; (and is 
understood now to be near his maturity;) and as, by 
the provisions of the decree in favor of Malone & Ly- 
on, he was allowed six months after attaining his matu- 
rity to impeach it, it is hereby provided and declared, 
that this decree shall not prejtidice his rights in the 
prosecution of any future bill, within the time hereto- 
fore allowed him, or, if that time should sooner expire, 
within six months from this time. With this quali- 
fication the judgment is affirmed. 


Tay tor, J. dissented. 
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1. Where the maker of a bill of exchange, had resided within sixteen or eich 
teen miles of the seat of justice of the county, in which he lived, and where he 


had been in the habit of receiving his letters; but during a period of three 

months, had received his letters at another office, within fourteen miles of hi® 

residence—held that notice of the dishonor of his bill, sent in due time to the 
first post office, was sufficient diligence fo charge him 

e feny oe ea 5s , ry: aS 

In error from Marengo Circuit court. This was 


an action brought by the holder of a bill of exchange 
against the maker. 

The bill had been dishonored; and of this the 
plaintiff had sent the defendant notice, directed to 
Linden, the seat of justice of Marengo county, the 
county of the defendant’s residence. It was in proof 
that defendant lived within sixteen or eighteen miles 
of Linden, and within fourteen miles of Demopolis, 
that he had formerly been in the habit of receiving 
his letters at Linden, but had for more than a year 
previous, been in the habit of receiving his letsers at 
Demopolis. ‘The counsel for the defendant below, 


moved the court to instruct the jury that the sending 


of notice of the dishonor of the bill to Linden, was 
not, under the circumstances, sufficient diligence to 
charge the maker of the bill. The court refused to 
give the instructions asked for. And this refusal was 
the cause assigned for error in this court. 


Lipscoms, C. J.—This action was brought in the 
Circuit court of Matengo county, by the holder of a 
bill of exchange against the maker. The only ques- 
tion raised on the trial and reserved for revision, is 
as to the degree of diligence used by the holder, in 
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giving notice to the maker of the dishonor of his 
bill. ‘The notice was sent by mail to the maker at 
Linden. It was proved that the maker resided four- 
teen miles from the town of Demopolis, and that for 
more than a year prior to the maturity of the bill, he 
had been in the habit’ of receiving his letters at the 
post office in that town. ‘That he had formerly been 
in the habit of receiving themat Linden, the seat of 
justice, for the county of his residence. And that his 
own residence bad not been changed, and that it was 
sixteen or eighteen miles from Linden. 

The counsel for the defendant below, asked the 
court to instruct the jury that this was not sufficient 
diligence to charge the maker. But the court in- 
structed the jury that the notice, as preven, was suf 
ficient, and the judge went on to give some reasons 
why the ‘notice should be sent to the seat of justice} 
in preference toany other place, when it is sent by 
mail. The refusal of the Judge to give the charge 


‘requested, is assigned for error. If the judge did 


right in refusing to give the instructions prayed 
for, his reasoning, however erronious, is not a suffi- 
cient ground for reversing the judgment. It is the 
duty of the holder to use reasonable means of giving 
notice to the maker : if he knows the maker is in. the ha 
bit of receiving his letters at one office, he would not dis- 
charge this obligation, by sending him notice, at an 
other office. In the absence of all information as to 
where he receives his letters, it would seem but rea- 
sonable that the notice should be directed to the office 
supposed to be nearest his place of residence. But 
from the situation of our country, mail routes and 
post offices are fluctuating, new ones established and 
old ones discontinued ; hence it often occurs that it 
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P would be extremely difficult to ascertain the nearest 
t post office to the residence of a gentleman in the 
7 country. Under circumstances of so much uncertainty 
r that he would be most likely to receive the notice, when 

directed to the post office at the seat of justice for his 
e county, would be but a reasonable conclusion. In the » 
n case under consideration, there are two circumstan- 
f ces that go very much to strengthen the sufficiency 
8 of the notice given by the holder ; the trifling difference 
$ in the distance between the two post offices, from the 

maker’s residence, and the fact that he had at one time 
e been in the habit of receiving his letters at the office to 
it which the notice was sent. If the holder of this bill 
1 was aware of the fact that Demopolis, is something 
f. nearer the maker’s residence than Linden, yet from 
18 his having formerly received his letters at the latter , 
e: place, it may have been believed that he continued 
y to receive them there, unless he had been advised of 
e the change. We all think, therefore, that under the 
d circumstances of this case, the court below very pro- 
perly refused to give the charge prayed by the coun- 
ji sel for the defendant below; and that the jndgment 
1e must be affirmed. 
g In this case, I do not think that the question, whe- 
a |. ther the reasonableness of the diligence to be used, 
‘$ for the purpose of fixing the lability of the maker, 
ne is one of law, to be decided by the court, or one of 
to fact, for the jury, is at all involved. But, if it was, 
a- I should adhere to the rule, as laid down by this 
oe court, in the case of Brahan & Altivood vs. Rag.and.*-Ala Rep. 
ut I have no disposition to enlarge the rule laid down” 
id in that case; but [ still believe, that it is correct.— 
id The fact, that the bill was made payable at the Nash- 
it ville Bank, did not escape the vigilance of the court, 
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ig their examination of that case ; but they were gov- 
erned and controiled by the consideration, that there 
‘was no uniform rule, to which they could resort, for 
the purpose of determining the point of time that would 
be a limit to vigilance and industry, and be the-com- 
mencement of negligence. The custom of London 
could not apply to our situation, and we might de- 
pricate, with as much propriety, the application of 
the rule of the city of New York, as Judge Spencer 
‘did the rule of Westminster to New York. But, if 
the fact that the transaction being between merchant 
and merchant, could vary the result, we would not 
be authorised to infer that fact, from the paper being 
made payable at bank. Foreign bills are so gene- 
rally the instruments of mercantile operations, that 
the exceptions, perhaps, should not vary their char- 
actec; but this is not now the case, whatever it for- 
merly may -have been, with inland bills—the latter 
are most usually drawn by planters in the country, 
on their factors, in anticipation of the proceeds of 
their cotton crops: and the circumstance of their be- 
ing made payable at bank, can no more give them 
the character of mercantile transactions, than if the 
promise to pay should be direct to the bank. My 
objection to laying down any fixed and unbending 
rule on the subject, is: founded on the consideration, 
that so many circumstances may lnterpose, and would 
interpose, to call imperiousl y for its modification, that 
it would be fully as uncertain, and perhaps imore so, 
than the different verdicts of different juries. If we 
should say, that notice of the dishonor should be per- 
sonal, when the maker resided within the city where 
his bill was payable, it might at first be a reasona- 
ble rule; but circumstances might change, and I 
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have no doubt that -the rule recognized by Judge 


Spencer in Ireland vs. Kipp, bas alres dy become one 21 Wobn. 


of | 


of much incontenience and hardship, in the city of 
New York: from the great and increasing population 


of that city, personal service must be daily becoming 


difficult, and will not be required much langeriert 


Again, when we say that notice should be put in the 
mail, the day after the dishonor’of the bill, when the 
maker resided at some other place, directed to the 
nearest post office to his place of residence,: it wauld 
often occur that the mail would not leave for eight or 
ten daysafter, reason and common sense would approve 
arelaxation so far as to say, if the notice was put in the 
office in time to be mailed by the first mail going out 
for the: place to which the notice was directed, would 
be sufficient:* see there might not be a post of- 
fice within a day’s ride of the place, where the note 
or bill was payable; or if there was one within ten 
or fifteen miles, circumstances that human precau- 
tion could guard not against, might interpose to pre- 
vent the notice from being so lodged in the office.— 
These are not extreme cases of rare occurrence, but; 
in the present situation of our country, would often 
occur. Ifwe were in facta commercial peoplesand bills 
and notes only p' aye able at post towns, or great commer- 

tal’ depwts; such difficulties would not present them- 
bélves. sat until th 1¢ great body of the population of 
this country has changed their babits and pursuits, i¢ 
does seem to me, that the adoption of the rule of the 
eity of London, or that of the city of New York, would 
be'the extremity of absurdity. “The rule laid down 
Brahan and Atwood vs Ragland, has been the ac- 
knowledged law of the land for ten. years past.. Ifit 
has been found inconvenient in practice, or: subver- 

vol. 2. 55 
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sive of the ends of justice, it is very easy for the le 
gislature to apply a remedy. 


Taytor, J.—The plaintiff in this court, assigns, as 
erroneous, the charge of the court, below, to the jury, 
as stated in the bill of exceptions. ‘The charge was, 
that noticeto the drawer of the dishonor of a bill, di- 
rected ini due time by mail to the post office at the 
seat of justice of the county in which the drawer rev 
sided, was sufficient to charge him.” The draft in 
this case was drawn on the Ist April, 1826; at Mo- 
bile, on Alonzo Dickens & Co. of that place, and was 
payable the Ist January, 1827. By the evidence, as 
stated in the bill of exceptions, it appears that the 
drawer lived in Marengo county, about fourteen miles 
from Demopolis, which was a post towt ; and about 
sixteen or eighteen miles from Linden, the seat of 
justice for that county : That during the year 1825, 
he:was in the habit of receiving his letters at the post 
office at Linden, but in the year 1826-7, he seldom 
visited that place, and letters to him were directed to 
the post office at Demopolis. 

A holder of a bill of exchange is bound to use due 
diligence to give netice of its dishonor to the drawer 
and indorsers, in order to charge them. ‘This is a 
general rule ; but what constitutes due diligence must 
always depend upon circumstances, such as the resi- 


dence of the parties, the convenience afforded by mait’ 
routes, &c. In England, if a notice of the dishonor ° 


1s put in the post office in due time, it is sufficient, 
although the holder and other parties live in the same 
town: In the United States it has been, I believe, 
uniforthly decided, that in such cases personal notice 
“must be given, or due diligence used to give such no- 








alll or am An a oo 


— sr 65 65 of . ot of 


JUNE TERM, 1832. 434 








M’GREW ®S. TOULMIN. 





- tice, as sending to the house or counting house of tie 
parties in the usual hours for that purpose—Zreland 
vs. Kepp’— Wilhams vs. the Bank of the United States’. »1,30bn.2 


s In the last mentioned case it was decided, that where SE 
’ the parties lived in New York, and notice of the non- 
F payment of a note was put into the post office in the 


city, directed to the indorser, who resided at Kip’s 
Bay, (about three miles and a half the post office, and 
within the city,) but the letter carriers did not’ carry 
letters to that distance, that the notice was insufficient. 
- -& But if the party to be affected by notice lives in a 
different city, or place, from the holder, the notice 
may be sent by mail to the nearest post. office to the 
party entitled to such notice. - This is the rule both 
in the United States and in England—see Ireland 
vs. Kipp'—Freeman vs. Boynton'—Bank of Columbia -issobn.R 
vs. Lawrence'—Bank of the Uuited States vs. Carneal— Fh... p. 
' Mead vs.'Engs.' But if the holder does not know ys 
the residence of the party to be affected by notice,578 
and use proper diligence to ascertain where he lives, \ Few ge 
and send a notice to the place that he is thus induced 3°°"™ 
to believe is the right one, it is sufficient, although 
he may live elsewhere ~ Chapman vs. Lapscomb.” hJohn204 
It would seem, therefore, that where the parties do 
not live in the same town, notice should be forward- 
ed immediately after the dishonor of the bill to the 
post office nearest the residence of the person to be 
affécted by it, if that be known; and if not, that rea- 
sonable diligence should be used to ascertain the 
place of residence, and nearest post office to it, and 
the notice should be directed there. In the instrac- 
tions given in this case there is a wide departure from 
this rule. The jury were told; that:to direct a letter 
to the post office at the seat of justice of the county 
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in which the party resided would be sufficient. Why 
is this better than the post office at any other busi- 
ness place in the-county? Itis true, that most per- 
sons have business of some kind or other at the seat 
of justice of their county, sometimes more, and some- 


* times less often; but hundreds in almost every coun- 
ty in the State, carry on their correspondence e through 
other post offices, and never think of going to the 
seat of justice, with the expectation of receiving let- 
ters forwarded by mail. It spmetimes happens, and 
indeed, in a few instances, is the case in this State, 
that there are not more than two or three houses at 
the seat of justice, when there are flourishing to 
in the county. <A few years ago, St Stephen , in 


Washington county, wasa place of considerable com- 
merce, while only one or two families reside od at the 
seat of justice. St. Stephens, it is true, has gone 
down, but the other place flourishes no more now 
than formerly. Selma is a far more commercial 
place than Cahawba, and it can hardly be supposed 


that.the situation lately selected for the location of 


the seat of justice for Monroe, will ever rival Clai- 
borne, in importance. It would be tantamount 
deciding that the merchants of St. Stephens, § 


-e 


0 
Selma, 
and Claiborne should be bound as drawers and in- 
dorsers, without notice, torecognize, as law, the charge 
given in this case, by the Circuit court. We are per- 
fectly aware, that under the improvements lately made, 
and still progressing in the post office Secciunaddl 
every neighborhood almost is accommodated with a 
post office, and no doubt in our most populous coun- 
ties, two thirds of the people carry on their corres- 
pondence through other offices than thosg kept at the 
seat of justice. 
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t is contended, however, by the counsel for the 
defendant inerror, that, even should the charge of the 
court below, be erroneous, yet the evidence would 
have required, at the hands of the jury, the-same ver- 
dict. He insists that asthe bill was drawn in Mo- 
bile, on a house in that place, that notice put in the 
post office of that city, directed to the drawer, would 


} 


have been sufficient ; and if it would not, yetas Lin- 
den was the post town of the plaintiff in error, uatil 
a short time before the date of the draft, the defen@ant 


had a right to suppose it continued to be, as plain- 


if had “es, ee | fy 
i nad not Changed ais resicence. 


The first position certainly cannot be sustained.— 
The place of drawing a bill cannot affect the question 
of notice. This is not a matter of forin but of sub- 
siance; it is thought to give the party entitled to it, 
material advantage in securing himself from loss.— 
The steps taken, then, must be calculated to afford’ 
him this advantage. Drafts are often, in the course 
of trade, drawn in one place, by persons who are known 
by all the parties to them, to live in another. In 
Fisher vs. Evans,’ it was held that it was not suffi-’5Binsey, 
cient to look for the drawer at the place the bill was 
dated, if his residence be elsewhere. 

The other ground I consider moretenable. . It ap- 
pears that the correspondence of the plaintiff in error 
was couducted through the post office at Linden, 
previous to, and during the year 1825. His residence 
was nearly equi-distant from the two post towns, be- 
ing only from two to four miles farther from one than 

other, and fourteen miles from the nearest. It 
is by no means a strained presumption to suppose that 
the defendant in error knew in. 1825, that plaintiff’s 
letters were directed to Linden, as we find the latter 
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on the 1st April, 1826, drawing this bill in favor of 
the.former; and if so, he was authorised to believe 
that such a direction would still be the proper one, at 
the time this notice was sent;-more especially as it 
appears that Demopolis had been a post town during, 
and probably before, 1825. [or this reason I con- 
_ sider the diligence used to effect notice was sufficiént. 
It is said, however, that the charge of the court 
was on fact, and not law; and that the jury should 
have been left to determine whether the notice was 
sufficient. ‘The question of the sufficiency of a no- 
tice, in such a case, I consider to be.a mixed one of 
law and fact. It is true there may be cases where 
it becomes much more aquestion of fact than in others; 
as when the facilities of mail routes and post towns 
for the ‘transmission of notices do not exist, and the 
parties live a considerable distance apart, and it would 
be burdensome to effect personal notice. They are 
such extraordinary cases, as I understand him, to 
which Lord Mansfield alluded as those for which no 
rule can be established, when he said, in the case of 


‘ Tindall vs. Brown, “wherever it is possible to lay _ 


down a rule, the reasonableness of notice should be 
decided. by the court.” I know it has been decid- 
ed by this court; in the case of Brahan and Atwood 


’Minor’sk ¥S. Ragland,’ that the reasonableness of notice must 
85 


be determined on by the jury. That decision goes 
upon the ground that all the rules established in dif- 
ferent countries are arbitrary ; that they are intended 
for commercial communities ; that we are an agricul- 
tural people, and therefore no rule on the subject 
should be established here. ‘The case was decided 
’ about two years and a half-after the first organization 
of the Supreme court of our Wtate, when our popu- 
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lation, commerce, and facilities of intercourse were in 
a far different situation to what they are now. But 
even at that day I could not subscribe to the correct- 


‘ness of the decision. It seemed to me that although 


the scattered state of our population, and the*want 
of post route facilities, ought to have produced a great- 
er disposition to admit exceptions to any general rule, 


_ yet some such ought to have been established to have 


effect, at least, in the commercial parts of the State. 
But there is an important consideration which the 
court appear to have overlooked in that case; it is, 
that promissory notes payable in bank, which that 
was, and bills of exchange, are commercial in- 
struments. Whenever agriculturalists turn trades- 
men in their manner of dealing, they have no cause 
for complaint if mercantile usages are brought to bear 
upon them. It is of the utmost importance to the 
mercantile community that there should be known, 
and fixed legal rules upon this subject. To leave it 


to the uncertain opinions of juries, no two.of whom 


would probably think alike with regard to it, would 
render decisions most uncertain and fluctuating. At 
this day we are a highly commercial people; bills 
of exchange are daily used for the purpose of receiv- 
ing and transmitting funds, and our situation requires 


8s ‘mouch ceitainty on this subject as that of any other 


community. 

Among commercial men punctualtty is all impor- 
tant, they so consider it: the dishonor of their pa- 
per is, therefore, a strong indication that they are 
in, at least, a doubtful situdtion as to solvency. — It 
is often the case that on one day a merchant is in.good 
credit, and the nexta bankrupt. . When, therefore, an 
occurrence takes place of so suspicious a character .as 
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the dishonor of his paper, it is of the utmost impor. 
tance to those w ho a liable upon it as drawers, or 
indorsers, should receive the at ‘st. possible notice, 
that they may endeavor to secure thems , before 
other creditors have pressed in. and ex | the 
debtors means.. The difference of one day would of 


ten be as disastrous to the parties, as that of a year, 
and for this reason the utmost diligence is required 


of the holder in apprising the ee responsible to 


4 


him of the dishonor of the paper, without which they 
are discharged. Accordingly we find it required by 
the decisions of the courts of the different States and 
of the United States, as well as those of England, 
that where the parties live in different towns, the no- 
tice shall be forwarded by the first post after, the dis- 
honor of the paper. 

Under the decision of Byahan and Alwood vs. Rag- 
lind, jaries composed of commercial men would be 
dispesed to enforce all the rigor’ of commercial law, 
while those composed of planters would look more te 
the effect which they could gather from the testimony 


‘which had been produced upon the parties, than any 


thing else. Ifno notice had been given for months, 
although it might have been done in a day or twa, 
yet if they formed the idea from the testimony that 
no material loss had been sustained by the defen- 
dant on this account, they would pronounce it suffi- 
cient. 

I can not perceive the great inconvenience which 
would result from adhering to the rules on this sub- 
ject which have been adopted in England, modifying 


them, of course, so as to suit our situation. . Agri-’ 


culturalists have but little to do with commercial pa- 
per in their imMercourse with each other. It is true 
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they are sometimes parties to it when they have deal- 
ings with merchants in bank; but no hardship 
would result to them, from laying down defined rules 
for their government, in such cases: and, as said be- 
fore, it is all important to the commercial part of the 
community, to whom nine-tenths of this kind of pas 
per is confined. 

[am of the opinion, that sound policy requires, 
that the reasonableness of notice should, as a gené- 
ral rules be determined by the court—the jury as- 
certaining the facts, that notice had been delivered, 
and when. 

In this case, from the circumstance of Linden hav- 
ing been the post town of the plaintiff in error, up to 
within three months of the date of the bill sued on, and 
his residence being near equidistant from that place and 
Demopolis, the nearest post town to him, and its be- 
ing presumable, from the facts, that the defendant 
was ignorant of the plaintiff’s having changed the of- 
fice through which he corresponded, I think the court 
would have heen bound to have instructed the jury, 
that if they believed these facts; they should find for 


the plaintiff below : and, as they are admitted on the - 


record to have been proved, the judgment should be 
affirmed. 
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GREEN vs. FOLEY. 

1, The action of debt is maintainable in this State, on a decree in Chancery, 
for the payment of money rendered in another State. 

2. Where the decree in such case adjudged the rate of interest to be charged om 
the decree, held not error, that the court, in the action of debt, in giving judg- 
,ment on demurrer, gave such judgment for the interest, without the interven. 
tion of a jury. 

3. Where tlie action on such decree, made in faver of three administrators, wag 
broughtin the name of one administrator; and his declaration averred tha, 
two of his co-administrators had been removed—held, that the ac tion was 
properly brought in the name of the remaining administrator. 

4. Held, not essential in such a suit, to aver that the plaintiff's intestate, had, at 
the time of his death, no known place of residence in this State ; and that no 
letters of administration in this State had been sued out. 

5. Whether a decree in Chancery, rendered in a country foreign to the United 
States, could form the ground of an action at law in this State.-— Quere? 

6. Semble—Decrees in Chancery, of other States, are embraced within the’spi- 

rit and meaning of the constitutional provision, giving the same effect to® 

judgment in other States, which it has in the State where rendered. 


Foley brought an action of debt in Pike Circuit 
court, against the plaintiff in error ; and the cause of 
action declared on was a decree rendered in Chancery, 
in the State of Georgia. The decree was had in fa- 
vor of Foley and two other persons, administrators of 
a certain estate: and the declaration alleged, that the 
co-apiministrators had been displaced; and that the 
plaintiff, at the time of action brought, was sole ad- 
ministrator, &c. On Oyer craved, the defendant de- 
murred ; and judgment was rendered by the Court 


upon the demurrer, for the amount of money specifi- 


ed in the decree, and interest at the rate adjudged. — 
And from that decision the defendant took error to 
this court. 


- 


Goldthwaite and Gordon, for plaintiff— Vander- 
graaff, contra.- 
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‘Taytor, J.—This action of debt was brought by 
the defendant in error, against the plaintiff, in the 
Circuit court of Pike county, to recover asum of mo- 
ney, with interest thereon, for which the defendant 
and John O. Abbott and John S. Raiford, as admin- 
istrators of John. Green, deceased, had obtained a de- 
cree in chancery in the superior court of Burke coun- 
ty, Georgia. It.is averred in the declaration that 


Abbott and Raiford had been removed from the ad- — 


ministration, and that at the commencement of this 
suit thre plaintiff below was the sole administrator.— 
Oyer was craved of the record of the suit in Georgia, 
by the defendant below,-and the declaration demurred 
to. The demurrer was overruled, and the defendant 
not having filed a plea, judgment was rendered by 
. the court in favor of the plaintiff, for the sum of mo- 
ney specified in the decree, and interest thereon. 

Four points are made by the plaintiff in error in 
this court. 

First—That there was: error in rendering judg- 
ment by the court for interest, without a jury having 
been empannelled to assess the damages. 

Second—No actain at law can be maintained up- 
on a decree in Chancery. 

Third—The suit should have been brought in the 
names of all the complainants, in whose favor the de- 
cree was rendered. 

Fourth—The declaration should have averred that 
the decedent had, at the time of his death, no known 
place of residence within this State, and that no ad- 
ministration had been, sued out on his goods, &e. 
within this State. 

To sustain the first point, reference is made to the 


ease of Peacock vs. Banks..: That was a suit on a Tathabe 
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#3 Caine’s 
Rep. 22. 


note made payable in Nashville, Tennessee. Upon 
nthil dicit, the Circuit court rendered a final judgment 
tor debt and interest. This court there said, “ where 
a contract is made in reference to another country, it 
must be governed by the laws of the place where it 
is to have its effect ; and foreign laws must be prov- 
ed as facts. The court, except in special cases, is 
not the tribunal for the determination of facts. The 
laws of Tennessee, regulating the rate of interest, the 
Gircuit court could not; judicially, know, unless from 
the finding of a jury, on evidence submitted to them.” 

The doctrine contained in this decision, has, ever 
since, been maintained by this court. But it is be- 
lieved that tlis case is not affected by it, as the decree 
itself determines the rate at which interest is to be 
calculated. It has been said in argument that the 
rate adjudged by the court, may exceed that which 
is authorised by the statutes of Georgia. Possibly it 
may be so; but we are as much authorised to require 
proof to sustain any other part.of the proceedings as 
that. 

The second point is entirely new in this court, and 
one upon which not much can be found in the books. 
We are, however, not altogether without precedents, 
on the subject ; but, few as there are, they are entirely 
contradictory and irreconcileable. 

In a note tothe case of Post vs. Neafie,* it is stated 
that Judge Chase, in the Circuit court of the United 
States, for the district of Connecticut, sustained a 
demurrer to the declaration. in a suit broveht on a 
degree of ihe equityside of the’superior court of that 


State, for the payment of meney. In the case of 


+8 Wheat. Ly . hp” » Sunreme cour 7 
on Hugh vs. Higgs and Wife,’ the Supreme court of 





the United States decided, that an action could not 
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be sustained to recover money which had been de7 


creed to the plaintiff by a court of Chancery, in a 
matter purely equitable. The report-of that-case is 
very short and unsatisfactory, and sheds no light up- 
on the question, except so far asthe mere decision 
goes. ‘The case of Carpenter and another vs. ‘1 horn- 
ton," is the only diassia sustaining the same doctrine. 
in which the opinions are given at length Ad 

had been made in the court of C waincee ry of England 
in favor of one Norris, of whose last will and testa- 
ment the plaintiffs were executors, against the defen- 
dant for a sum of money, to recover which, the suit 
was brought. The ground taken by the plaintiffs in 
the argument of that cause, was, that tle decree a- 
mounted to an implied assumpsit of the defendant to 
pay. This idea is resisted by the judges, who also 
held that the demand arising upon the decree of a 
court of Chancery was allogether of an equitable na- 
ture, and afforded no ground for a suit at law. 

In the case of Post vs. Neafie, before referred to, 
the majority of the court sustained an action of this 
kind, Chief Justice Kent and Justice Thompson dis- 
senting; but the latter grounded his opinion on the 
decisions which then prevailed in that State, which 
put the judgments of the courts of other States on, the 
footing of foreign judgments; aud as those decisions 
have since been overruled, he may_now be consider- 
ed as agreeing with the majority. 

That was an action of debt upon a decree of a court 
of Chancery in New Jersey. ‘There appears to have 
been some difference of opinion, whether it was for 
the payment of money simply, or whether it did not 
require some other act to be done, such ‘as making 
title: to a tract of land, though it was at last decided 
as being for the payment of | money only. , 
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Chief Justice Kent contended, that a uniform rule 
of decision must be established, applicable to all ca- 
ses ; that it must either be determined that all chan: 
cery judgments sheuld be the subject of jurisdic- 
tion at law, or none; and that it would, in many in- 
stances, be highly inconvenient, if not impracticable, 
to carry into effect the decree of a court of equity, by 
a suit atlaw. He says further, that in the common 
law courts of England, chancery decrees are really 
viewed as nothing; that they will not be received as 
evidence of any fact; and he cites several cases in 
support of these positions. 

It is matter of regret that the decisions which were 
made in England, on the effect of Chancery judg- 
ments, during the unprofitable contests between the 
two jurisdictions, tn the days of Elizabeth and James, 
should have been permitted, in subsequent times, to 
have the force of precedents in the common law courts. 
For many years, the jealousy which formerly existed 
between. those tribunals, has. ceased entirely, and the 
courts of King’s bench, and common pleas consider the 
chancery as a necessary auxiliary to the common law 
courts. In many instances the courts of common law 
directly recognise the chancery jurisdiction. The eve- 
ry day practice of requiring an election to be made, of 
the tribunal in which a party will proceed, when he has 
sued in both courts, is one. Lord Coke would have 
scouted the idea of extending such a courtesy to the 
Lord Chancellor. 

I cannot see the propriety of engrafting upon the 
. Judicial stock, scions which have been reared in the 
hot-bed of strife and passion ; and great asis my de- 
ference for a train of precedents, especially when 
sustained by that able and enlightened jurist, 
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Chief: Justice Kent, I cannot view the decisions 
which have been produced by rancorous hatred, as 
calculated to give symetry to our system of jurispru 
dence. 

Nor can I perceive the soundness of the position, 
that courts of law should not entertain suits found-. 
ed on any decrees of Chancery, because, from their 
structure, they cannot give effect to all. Why should 
there not be a distinction in this, as well as in other 
cases? It would seem to me almost as correet, to 
say that no rights shall be enforced, or wrongs re- 
dressed at law, because all cannot be, but parties 
must sometimes resort to equity. 

But it has been urged, in argument, that these are 
not courts of record, and that, therefore, no action 


‘can be sustained upon their decrees. In England, 


in strict technicality, the Chancery is not considered 
acourt of record, and probably this may be the doc- 
trine in the United States; but, admitting it to be 
so, actions of debt are not confined to the judgments . 
of courts of record. They ate constantly brought, 
in England, upon the judgments of courts not of 
record, and here we are in the daily habit of sus- 
taining them upon the judgments of justices of the 


peace, rendered in other States. 


With respect to the objection, that it is an equita- 
ble demand, I think, that also, is too technical. When 
once the amount has been ascertained, by a judicial 
tribunal, to be due from one man to another, our 
courts of law, it seems to me, should be open for its 
recovery, if the demand be of a nature which these 
courts can enforce. - This is the case, as respects fo- 
reign judgments, although they only afford prima facie 
evidence of the debt. cam 
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But, it.is said, that as courts of equity are not 
courts of record, fhe whole matter might again be 
investigated; and, that the nature.of the investigations, 
in courts of law, would thus be changed, and by en- 
tertaining these suits they would be converted into 
‘forums for the discussion and determination of Chan- 
cery causes. This would probably depend, in a mea- 
sure, upon the rule which prevails in the State in 
which. the decree is made. In this State, I have no 
doubt a decision in Chancery would be a complete 
bar to a subsequent suit for the same matter, between 
the-same parties at law ; and I incline’ to the opinion, 
that such would be the case in every State of the 
Union: and, that decrees in Chancery are embraced 
Within the spirit and meaning of the constitutional 
provision, giving the same effect to a judgment in 
the other States, which it has in the one in which it 
is rendered. I am not ready to say, that the decrees 
of Chancery, rendered in countries foreign to the 
United States, could be sued on here, at law.; but I 
amas. little’ prepare:! to maintain the contrary. 

‘Strong, however, as ig my inclination to sustain 
such a suit, I would pause before doing so, were no 
authority to be found in support of my opinion; but 
they are as numerous as those which can be addu- 
ced against it. 


In Sadler vs. Robins,* Lord Ellenborough decided, 


that on a decree of a foreign court of Chancery, di-. 


recting the payment of a sum certain, assumpsit 
might be maintained ; but not so if the amount is not 


-ascertained. The form of the action can make no 


difference. Debt may be brought wherever the 
sum is certain. 
In Post vs. Neafie, before referred to, the Supreme 
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court of New York overruled a demurrer to the de- 
claration in an action of debt, brought on a decree 
rendered in New Jersey. Spencer, Justice, in that case, 
said, “I agree with Sir Wm Blackstone, that it is im- 
plied by the fundamental constitution of government, 
that every person is bound, and hath virtually agreed} 
to pay such particular sums tf money as.are charg- 
ed on him by the sentence, or assessed by the inter- 
pretation.of the law. Whatever, therefore, the laws 
order any one to pay, that becomes instantly a debt; 
which he hath.beforehand contracted to discharge.” 


The case of Dubois vs. Dubots,* recognizes and sus-*6 Cowen; 


tains the decision in Post vs. Neafie. In that case 
the court say: “The principal question raised, is, 
whether debt will lie. On this point we are with- 
out any direct authority.” [The action was found- 
ed on the decree of the surrogate of Saratoga county 
for the payment of a legacy by anexecutor.] “The 
general rule is, that this form of action is proper for 
any debt of record, or by specialty, or for any sum 
certain. It has been decided, that debt lies upon a 
decree for the payment of money, made by a court of 
Chancery of another State; and no doubt the action 
will lie upon such a decree ‘in our domestic courts of 
equity. The decree of the surrogate, unappealed 
from, is conclusive, and determines forever the rights 
of the parties. Itmay be enforced by imprisonment ; 
and is certainly evidence ofa debtdue. Whether a 


‘surrogate court is a court of record need not be de- 


cided.” 

In this State, actions of debt upon the final de- 
crees of the county courts, for the distribution of the 
estates of decedents, have always been maintained, 
even before those courts were authorised to enforce 
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their decrees by executions. I view those cases as a 
almost entirely parallel with the present. h 
_ We think the decree in Georgia was a sufficient tl 
foundation for the action of debt. le 

We next come to consider the third point, viz: that ti 


a 


the two removed administrators should have been 
joined with the defendant in error, as plaintiffs be- 
low. 

carn ~—- The case of Biddle vs. Wilkins; has been cited to 
show, that after a judgment is recovered by represen- 
tatives, on a debt originally due to the decedent; the 
interest in the judgment is vested in the representa- 
tives, in their own right, and they are authorised to 
sue upon it, in theirown names, without describing 
themselves by their representative character. 

We are perfectly aware of the soundness of this 
doctrine. After the judgment is recovered, the situ- 
ation of the parties is the same as if the defendant 
had given to the plaintiff his note or bond for a debt 
due to the decedent: in this case it is evident the 
plaintiff in a suit, on such instrument, need not de- 
scribe himself as representative. 

Other authorities have been adduced to prove that 
all the parties in interest, in actions ez contractu, 
must be parties tothe suit. - | 

This too, as a general rule, can not be controvert- : 
ed. It isa necessary one for several reasons ; one is, 
that the record may be evidence of the cause of ac- 
tion, and thus, recoveries may afterwards be prevent- 
ed, upon the.same contract ; another, to avoid a mul- 
wiplicity of suits. 

But where there isa joint cause of action, and one 
of the parties dies, the right to sue, or the liability 

_to be sued, survives to, or against, those who remain 
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alive. In the case before us, if Abbott & Raiford . . 


had died before suit brought, it would be admitted 
that the action was well brought, in the name of Fo- 
ley ; are they not dead as respects their representa- 
‘tive character? This is acknowledged ; but it is in- 
sisted that they are individually entitled tothe amount 
of thedecree. This is true; but we can not shut our 
eyes to the fact that they would be bound to distri- 


bute* this money, after its collection, as representa-, 


tives, and that the defendant in error would be enti- 
tled to recover the whole amount which Abbott and 
Raiford might receive of the debt, had the action been 
joint. This is a circuity of action which could not be 
made necessary by judicial decisions. -To require 
that. suit.should be brought in the name of the three, 
that. Abbott and Raiford might be authorised to col- 
lect that, which'the law would immmediately give 
an. action, to the defendant in error, to recover from 
them; would be evidently departing from that wise 


rule whichrequires, that rights shall, as near as pos- 


sible, be settled by one suit.. The case of Turner vs. 
Daievs,* is directly in point on this-subject. That 
“was an audita querula in the King’s Bench; which, 
set out that the administration had been committed 


to the defendant, of the goods, &c. of one Edmund. 


BA Saund. 


Spice, that as such administrator, defendant had sued 


the plaintiff, and recovered a judgment against him; 
that afterwards, upon an appeal to the delegates, the 
administration had been repealed, and committed to 
another, “by reason whereof the now defendant ought 
not to have any execution on the judgment against 
the now plaintiff.” The defendant pleaded that he 
had recovered the judgment before he was cited up- 
on the appeal to repeal his letters of administration ; 
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to which plea the plaintiffdemurred. Kelynge; Chief 


Justice, said, “the law abhors circuity of action: and 


here there will be a circuity of action, if the now de- 
fendant should sue out execution and receive the mo- 
ney. For it was clear, he said, that the new admi- 
nistration would recover it again, against the now de- 
fendant. And, therefore, to avoid-circuity of action, 
the now plaintiff should be discharged against the 
now defendant, from the said judgment, and be charge- 
able to the new administration, for the value of the 
goods converted.” And such was the opinion of the 
whole court. 

’ It is evident that.the recovery in this case is as- 
sets, and that it must be distributed as the rest of the 
estate; it would seem’ reasonable therefore, that it 
should go into the hands of him who has to make 
the distribution. 

It has been argued that it would impose an unrea- 
sonable burden upon the plaintiff in error, to require 


of him to disprove the allegation of the removal of 


Abbott and Raiford from the administration. But 


the force of this. objection we do not perceive. If 


they have been removed it is a matter of record, and 
it devolves on the ‘plaintiff below, to show his right 
to recover. ‘The removal of his co-administrators was 
an allegation necessary to his declaration, and the 
‘proof of it, but for the demurrer, must ot been 
made. We do not say that the proof could have 
heen required without a plea in abatement ; that point 
does not come before us, and is not decided ; but cer- 
tainly it was in the power of the defendant, below, 
by proper pleading, to have required its production. 

For these reasons the action was well brought in 
the name of the defendant in error. 
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On the fourth point, it is necessary to say but 
little. 

The interest in the decree was vested in the plain- 
tiff in his own right. He must be viewed in évery 
respect, as the survivor would be, if the other ad- 
ministrators, who, with him, recovered. the decree, 
had died. ‘Therefore, even if a foreign administra- 
tor, when suing in our courts, would be required to 
make the averments contended for, which we do not 
determine, they were not necessary in this case. 

The judgment is affirmed. 
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MALONE versus HARPER, et. al. 


{Decided at January Term, 1332.) 


{Nore.—The Reporter has been induced to publish the case 
which follows, though decided under the former organization of 
the Supreme Court, from the belief, that the decision of the 
Court may have an important influence on the future law of the 
State in respect to the making of wills. 

The subject of devises, either of personal or real estate, has 
received so few illustrations in this country, from the decisions 
of our courts, that the collation of the authorities, embraced in 
the learned argument of Judge Hopkins, will, no doubt, be ac- 
ceptable to the bar, at large, and prevent much research here- 
after. , 

The case should, properly, have been reported in a former 
volume; but a desire of consulting the members of the Court, 
engaged in the decision of it, has obliged the-reporter to defer it 
until now. | 


1. Where it appeared that a deceased party applied to an attorney to prepare a 
will, under certain instructions, (by which he designed, particularly, to pro- 
vide for a dependent sister, independent of the control of a dissolute and ex- 
travagant husband,) and the will being prepared, was exhibited to the appli- 
cant; and in the presence of the attorney and a witness, he made unimportant 
alterations, and seemed satisfied with the draft thus altered, and gave the 
same to the attorney to be copied ; and the said draft, after being copied, was 
handed tothe applicant to be executed, and he received it, saying he would 
think of or examine it ; and after his death the said copy, (unaltered and pro- 
ven to be the exact gopy of the draft, so altered by the applicant,) was found 
in his possession—held to have been impruperly admitted to probate, as a 
devise of the personalty of the deceased. 


This case was brought intp the Supreme court, 
on a question raised in reference to the probate of a 
will. An instrument in writing having been exhib- 
ited to the County court of Lawrence, as the will 
of David Mason, deceased? and proWate thereon pray- 
ed, of the court; the said court had a jury sum- 
moned, who, on the evidence, determined the said 
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paper to be the last will and testament of the said 
Mason, as to the personalty: and probate was had 
accordingly. 

The paper so admitted to probate, was not signed 
by the deceased: and the evidence submitted to thie 
jury was, in substance, as follows 

Mr. Ormond, the counsel for Mason, proved, that 
Mason, the deceased, applied to him to draft his will; 
that, by the directions of Mason, a will was ders 
in rough draft, and submitted for his inspection, in 


the presence of one Banks: that, after the will had 
been read. and * COE TS A Pe Ca he he 
been read, and wnimportant:aiterations made, at Ma- 
son's suecestion, the latter anpeared satisfied there- 
with: ‘that it was then p: ed, by Mr. Ormond, 
that, as the draft was interlined and r slotted, he, Or- 


mond, would have it copied: that, this being assent- 
ed to, Mr. Ormond took the will, and had it copied; 
which copy was, in every particular, that of the ori- 
ginal; and was the paper, in this case, presented for 
probate. ‘That, on fhe same, or-the next day, the 
copy of the said will was given to the deceased, and 
he was advised to publish and declare it, witnesses 


being present ; but that he took the same into his ' 


possession, saying, he would think of it, or examine 
it.—That the paper was taken home by Mason, where 
it was found, after his death, in its original state, un- 
attested, and without signature. 

It was further in proof, that Mrs. Parham, the sis- 
ter of Mason, whose husband was Sieedote and 
wasteful, was intended to be the object of Mason’s 
bounty : and the will so prepared, was drawn with 
that view. . 

Many witnesses were sworn, who generally proy- 
ed the intention. of Mason to. provide for Mrs, Par- 
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mame: te 
ham; but it is not deemed necessary, to elucidate 
the case, that the cvidence should be detailed at 
length. 

There was proof, however, that Mason designed, 
from many conversations held with the witnesses, to 
make a large epa of his estate to his sister, 
Mrs. Parham ; who was the principal devisee in his 











will: that he rently said, he had_ provided for 


her, and made his will; and, it was proved, by one 
witness, that iesi having visited the witness, in 
Orleans, told tle latter, he had made a will, (drawn 
by Mr. Ormond, and proved. to be the same offered 
for probate,) which the witness examined, and, on bes 
ing asked by the deceased, his opinion as to the dis- 
tribution therein contained, approved the same; and 
that the deceased said it was the way he wanted it. 

The bill of exceptions, taken in the cause, show- 
ed, that the court was asked, by. the defendants be- 
low, to instruct the jury, that, if they be lieved Ma- 
son contemplated any further aét to the will, they 
must-find it not valid. The court refused thus to 
charge, but instructed the jury, that the omission to 
sign the will, did not, of itself, invalidate it, as to the 
personalty ; but, that, as the testator inteaded, by the 
paper, to convey his real, as well as personal estate, 
and had not so panes it, as to pass real estate, 
they might take that circumstance, and from it infer, 
whether the intention to wep: the will, was aban- 
doned, or not. 

The defendants further moved the court, to charge 
the jury, that, as it appeared from the paper, that it 
was not signed nor sealed, nor attested, though blanks 
and a scroll appeared as left, for thése purposes—it was 
evident, from the paper itself, that Mason intended 
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some further act, to give it validity—which, not hay. 
ing been done, the paper could not operate as a will, 
even as to the personalty. Also, that if the jury be- 
lieved that Mason had not adopted the paper, as his 
will ; or; that, if after such adoption, if made, he had 
changed his intention—then the paper was no will. 
The court refused so to charge ; but informed the 
jury, that, if, at any time, after the writing of said 
paper, the deceased adopted it as his will, it became 
so as to the personalty : and that an expression of in- 
tention, afterwards, to alter, in future, parts of said 
will would not amount toa revocation of the will, as 
to personal estate. And, if the jury believed that Ma- 
son, by word or act, or other circumstances, did not 
intend to establish the paper as his will, they must 
so find. ) 

The court, also, refused to charge, that if the de- 
ceased, at the time of his death, did not believe said 
paper to be his will, it could not be held so—all 
which several mattérs, having been excepted to, were 
assigned in error in this court. 


J. L. Martin and Ormond, for plaintiff. 


Hopkins, contra. The source of the right to make 
testament of personal property is in the common law. 
All the statutes respecting such testaments are pro- 
hibitory. None ever gave or enlarged the right: 
2 Bla. Com. 491; 1 Rob. on Wills, 5, 6. 

The annals of jurisprudence afford no’ trace of a 
time, when it did not exist to some extent, in Eng- 
land. While it was exercised in the mode in which 
the common law allowed it to be, parol evidence was 
as competent and sufficient to shew that a testament 
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had been made and what it was, as written testimony. 
Since the statute of frauds in England all testamen- 
tary depositions of personal_property there, except 
nuncupative wills, made according to the statute, and 
wills made by soldiers, in actual service, or seamen at 
sea, must be in writing: 1 Rob. on Wills, 147; Rob. 
on Frauds, Appendix : 472. 

The restraints on the power in this State have 
been created by provisions in our statute concern- 
ing wills, similar to those in the statute of frauds, 
which imposed them in England : Ala. Dig. 884. 

There is no declaration in either statute, that tes- 
taments shall not be valid, unless they be in writing ; 
but nuncupative wills are declared to be void, unless 
they shall be made by persons in the situations de- 
scribed by the statutes 
scribed and reduced-to writing within the time re- 
quired, excepting such wills “made by soldiers and 
seamen, the validity of which depends upon the com- 
mon law. ‘The effect of each statute is to prohibit - 
the making by other persons than those of the two 
classes excepted, of wills, which are not nuncupations 
according to the statute, unless they they be in wri- 
ting. If wills are in writing, as they were most fre- 
quently before the statute, the statute establishes no 
test by which their validity is to be tried. Their va- 
lidity depends now upon the common law. Any 
written disposition of personal property, which, be- 
fore the statute would have been a good tenament, is 
a good one now. As the statute requires no signa- 
ture or seal—no ceremonies in the publication or sub- 
scription of witnesses—they are not necessary. Ac- 
cording to the common law, a testament of persofial 
property, in the hand writing of the testator, with- 
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out his signature, seal, or subscribing witnesses, is va- 
lid. . So it is, although written by another, if prov- 
ed to have been approved by him, or written agreea- 
bly to his instructions. ‘The competency of such 
evidence does not depend upon the persons who may 
give it, being subscribing witnesses: 1 Roberts on 
Wills, 148, 150, 151, 152, 156; 2 Blac. Com., 501, 
502, and note 16; Toller on Ex’ors, 58; 1 Dal. Rep. 
286; Comyn’s Rep. 452, 453, 454; Bac. Abr? 328, 
329 (title, proof;) Peck’s Rep. 306; 1 John.Ch. Rep. 
153; 1 Call’s Rep. 479. 

That the English statute of frauds and ours con- 
cerning wills, did not introduce any rule applicable to 
- written testaments ; and that the principles they con- 
tain for the regulation of devises, do not affect the 
former, will appear from considerations I.shall pro- 
ceed to present. Whilst the testamentary power 
ever personal property has been always exercised, the 
feudal system denied any such, over real estate.— 
The statutes of Henry VIII, called the statutes of 
wills, created the power to devise, in writing, lands 

‘held by socage tenure, and the subsequent conver- 
sion by an act of parliament, of military tenures in- 
to common socage, brought nearly all the lands in 
England, within these statutes: 1 Rob. on Wills, 13, 
14, ‘165, 16, 17, 18. sie 

Before the statute of frauds, the law in relation to 
testaments of personal property, which has been re- 
ferred to, was setiled, and was applied also to devis- 
es, on the ground, that the statutes of wills required 
them to be in writing only: The application of it 
to devises, caused the clause in the statute of frauds, 
wHich requires the signature of testators to devises, 
and * subscription of witnesses : 1 Rob’ts on Wills; 
15, 16, 17, 18, 150 to 152. 
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If the law had.not been too firmly settled to be 
shaken, the clause in the statute of frauds, which 
prevents the effect of it, on devises, was unnecessary; 
and if it had not been considered settled, and proper- 
ly too, in regard to testaments, it would have been 
abolished by the act, which not only exempted de- 
vises from its operation, but changed the common 
law, in relation to personal property, so far as it au- 
thoriséd such property ‘to be bequeathed without 
writing, by any person, in any situation, and at any 
time. As an alteration in the common law “was 
made, in these respects only, by a statute, which 
withdrew, also, one subject of property from the ef- 
fect of principles, that were left to operate on ano- 
ther—no one can escape the conclusion, that the le- 
gislature did not intend to make any other change. 
The. statutes of wills put devises upon the. same- 
ground, in all respects, on which written testaments 
then stood, and had for ages. The’ object of evi- 
dence, under these statutes, was to shew that, the tes- 
tator intended to make the devise contained in the 
writing, and the intention was shewn by testimony 
of the same kind and amount which was necessary 
in the case of a testament of personal property.— 
But the statute of frauds requires that a devise shall 
he a statutary conveyance. It may be certain, that 
a particular act was intended, to make a particular 
disposition of real estate; but if the act do not con- 
form to all the directions of the statute, the evidence 
of it, that may be offered, will be as totally disregard- 
ed, as parol proof, that one had given a tract of land 
to another, would be. In both the cases supposed, 
there may be testiinony to satisfy any mind, for eve-" 
ry other than a legal purpose, of what the intention 
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of: the owner of the estate was. But as the right to 
convey land in any mode, was conferred by statutory 
law, it must be exercised on the terms prescribed by 
the statutes, and proved by the evidence they re- 
quire. 

But the power to dispose of personal property de- 
pending upon the common law, may, and must be 
exercised on the terms prescribed by this part of our 
code; and the exercise of the power, in giving, sell- 
ing or bequeathing such property, must be shewn by 
the kind and amouut of evidence required by the 
commor law. 

The right to bequeath personal property, accord- 
ing to the common law, with the single statutory 
qualification, that it must be exercised in writing, is 
as perfect as that to devise real estate agreeably to 
the statute. The consequence may be, and has of- 
ten been, that a will, in which both real and person- 
al estate are included, kas been esfablished as to the 
latter, and rejected as to the former. This must be 
the resultin allsuch cases, if the proper intention is 
proved, as regjuired by the common law, and not 
shewn, as demanded by the statute. ‘The union of 
both kinds, in the same writing, cannot prevent the 
dispositions of personal property, from being determin- 
ed by the same kind and amount of testimony, which 
would be sufficient, if they were not connected with 
devises. Why should an union afford any better 
ground to require bequests of personal property to be 
proved by the evidence, which only can shew that a de- 


vise has been made, than to allow devises to be proved 


by the testimony that is sufficient to shew that a tes- 
tament has been executed? The power over both 
kinds of property may be exercised either jointly or 
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separately. If an attempt be made to include both 
in the exercise of the power, a defective execution 
of it, as to one, ought not, and cannot affect its per- 
fect execution as to the other: 2 Henn. & Munf. 506, 
612; 4 Vesey, Jr. 200, notes, A. B.; Roberts on 
Frauds, 143, 327, 348, 349,359, 360, 361, 362, 363; 1 
Brown’s Ch. Rep. 147; Sugden on Powers, 234;: 1 
Pickering’s Rep. 239, 243, 244; Peck’s Rep. 306, 
307 ; 1:Equity Cases, Abr. 408, 409; 4 Wheaton’s 
Rep. 91, note; 2 Vesey, Jr. 665; 8 Comyn’s Dig. 
406, §4; Toller’s Law of Exo’rs, 379; 1 Call’s Rep. 
479; 1 Cox’s Ch. Rep. 240; 2 Blackstone’s Com. 
285, note 12. 

, All that can be said in favor of making the proof 
of a testament, in connexion with a devise, different 
from what would be sufficient, if it stood alone, is, 
that unless the devises as well as the bequests, are 
considered valid, the establishment of the latter only, 
would probably violate the intention of the testator, 
who might not have made the bequests, but from his 
belief that the devises were good. ‘This assertion 
has no support either in authority, or in the opinion 
of any author. It is not an acknowledged legal prin- 
ciple, nor can it to be shewn to agree with one. It 
is not included in the principle, that if an agree- 
ment embracing both real and personal property, or - 
several articles of either, which is founded upon an 
emtire consideration, be*void for any of the property, 
‘itis. void for all. The reason of this principle is 
obvious. It. only can be known by others, from the 
agreement that the vendor consented to part with all 
the: property described in it, for the consideration ex- 
pressed : but it cannot be known to any other person, 
and may not be to the vendor himself, as he might 








CASES DETERMINED 





MALONE TS. HARPER et al. 





—_—— + ee 


never kave determined for what particular portion of 
the_consideration, he would be willing to sell any par. 
ticular part of the property. If such an agreement 
be void, as to the real estate embraced by it, it must 
be, also,'as to the personal property. .No contract ex- 
ists in relation to the consideration to be paid for the 
personal property. ‘The proposition, that a testa- 
ment in connexion with a devise, must be proved by 
the kind and amount of evidence, and no other or 
_ more, thau would be necessary, if it stood alone, is 
supported by the authorities which have been refer- 
red to, and agrees with the legal principles that are 
applicable to the other modes, in which both kinds of 
property ‘ray be disposed of, by the same act. [If 
the owner of both kinds, attempt, by one agreement, 
to bind himself to convey both to one or more pur- 
chasers, and each kind for a separate and distinct con- 
sideration, although the agreement may not afford 
the necessary evidence to make it valid as to the real, 
it will be binding as to the personal property, if sup- 
ported by testimony, which would be sufficient to es 
tablish an agreement that related to personal proper: 
‘ty only. ‘The effect of a will, including both kinds 
‘of property, may, from defects in its execution, like 
that of the agreement in the case supposed, be limit 
ed to the personal property. But a will needs no 
consideration to support it. The propriety of a te& 
tator’s motive for any disposition, cannot be inquired 
into. The motive, if-known, and known to be most 
bse, could not effect the disposition: A man, with 
a house full of amiable and obedient children, may 
give all, by a will or otherwise, to one, bound to him 
by notie of blood; and who had seduced him into vices, 
which destroyed his natural affection for his own off- 
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It is an acknowledged principle of law, that if one 
for whom a testator intended his greatest bounty, and 
whose children were the objects of his fondest affec- 
tion, die after the will was made, but before the tes- 
tator, the legacy to such an one is lapsed ; although 
of his death, the testator himself died -ignorant.— 
The children of such an one cannot take; and, as to 
the property that formed the legacy, the testator dies 


intestate. But all the other dispositions in the. will, 


may be valid. _The motive which induced the testa- 
tor to make them, need not be known; and as the 
knowledge of it is immaterial, inquiry into it, or in- 
to any connection between such motive, and that 
which influenced bim to make the legacy that laps- 
ed, may and oughtto be denied. ‘The connection, if 
it exist, could form a part only of the motive for the 
other dispositions; and the entire motive, if disclos- 
ed, could not affect them. 

A devise properly executed, cannot be defeated by 
a subsequent and different one, which wants any one 
of the formalities required by: the statute. The real 
intention appearing from the last and defectively exe- 
cuted devise, must be disregarded, and the first will 
convey the land, because it affords the only legal evi- 
dence of the intention of the devisor, to convey it: 
2 Henn. & Munf. 510; Peck’s Rep. 306; | Rob. on 
Wills, 198; 2 Ves. Jr. 652, 665; 1 Equity Cases Ab. 
408, 409. . 

‘The effect of this principle would be, that, if a 
person with two children, and personal property only, 
after having bequeathed the whole of it to one of 
them, were, with one half of.it, to purchase real es- 
tate, which, by a devise, he intended to give to the 
neglected child—the devise, if it did not notice the 
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remaining personal property, and were defectively ex- 
ecuted in the single respect of the failure of one of the 
three subscribing witnesses, to attest it, where: the de- 
visor might have seen him, would be void ; it woud be 
so, although hundreds of witnesses might be ready to 
swear to what would be incompetent testimony— 
that the personal property was. not noticed in the de- 
vise; because the testator intefded one child to take 
this property under the testament, and the other the 
-land, in virtue of the devise, and died, in the belief 
that the effect of the devise and testament would be 
an equal division in value, of all his estate, between 
his children. In such a case the father would die 
intestate asto the land. The first child would take 
all the personal property, under the testament, and 
share equally with the other, in the division of the 
land. He could not be required to account for the 
value of the personal, when he applied for his share 
of the real estate; because he received that property 
as a bequest, after his father’s death, and not as an 
advancement in his life-time: Toller’s Law of Exe- 
cutors, 379. 

Why, though a testator’s devises may be void, for 
want of the proper evidence, that he intended to make 
them, reject his bequests, when they are supyorted 
by all the, testimony, which would be necessary, if 
they were alone and unconnected with any attempt, 
on the part of the testator, to make devises? As the 
testimony, in such cases, is not competent to shew 
that one intended to make a devise, why receive it, 
to destroy the effect of evidence, that proves a testa- 
ment was executed? Although the statute of frauds 
requires an agreement for the sale of real estate to 
be in writing, and that the consideration of the sale 
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shall be stated in it; yet, as it does not include sales 
of personal property in the restrictions, an agreement 
forthe sale of each kind, if made upou a separate 
and distinct consideration, will be, as has been re- 
marked, valid for the personal property, although it 
may be void forthe real estate. If void for the lat- 
ter, because the agreement, although in writing, does 
not state the consideration—a defect which the sta- 
tute does not allow to be supplied by parol evidence 
—yet, what the consideration was, and that there was 
a distinct one for the personal property, may be shewn 


_by testimony of this kind. ‘The’ state of personal 


property in the case supposed, is ascertained from 
evidence of the same kind and amount, which would 
be necessary, if it had been made alone, and tlie sta- 
tute of frauds did not exist. Why should a testa- 
ment in writing, in which there may be a defective 
devise, be proved by any more or different evidence, 
than would be required, if such devise had: been 
omitted, and the statute regulating devises had never 
been enacted? ‘This statute claims only to regulate 
the exercise of the testamentary power over real es- 
tate, as the’statute of frauds does that of selling the , 
same kind of property: neither interferes with the 
pewer which the common law confers, to sell and be- 
queath personal property. . As the power over per- 
sonai property, when exercised jointly with that over 
real estate, is not subjected to the restraints imposed 
by the statute, on the power to sell the iatter kind of 
property, why should it be, when exercised jointly 
with the right to devise real property ? 

The common law allows a bequest of one thing to 
be good, although the testator, when he made it, in- 
tended to make others at a future time, and died 
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without having doné so. The reason of this princi- 
ple is obvious. In the cases to which it applies, 
there is the evidence required by the common law, 
that he intended to make the single bequest, and 
wrote it, or directed it to be done, with the purpose 
of making it. Testimony that he intended to make 
others, at a future time, ought to have no effect on the 


one actually made: no more than evidence that a per- » 


son intended to make future gifts, which he died 
without having made, would have on one he did make 
and deliver, when he first entertained the intention 


to make the others, in future. The right to give per- 


sonal property by a bequest is as perfect as that to 
make donations in one’s lifetime. “In either case any 
one, who claims a benefit, must shew, by proper tés- 
timony, that the act, he alleges has been done in his 
favor, was done. If he do so he cannot be deprived 
of the benefit of the act, by proof that other acts in fa- 
- vor of others were contemplated, which were never 
done. .A devise to one, properly executed, is good, 
though there may be twenty papers shewing an in- 
tention to make, in future, that number of devises to 
others. .Itis not a sound objection to this principle, 
that a person who expressed his intention to dispose, 
at a future time, of the whole of his estate, when he 
disposed of a part, might not have begun to exercise 
this right, but for his expectation that he would finish 
the exercise of it over all his property -before he died. 

The objection is without weight against the perfect 
gift in the case supposed ; it has no effect upon a well 
executed devise, or on a will, in which the testator’s 
intention appears clearly, to dispose of all he had, but 
which omits half, or more. Why should it be al- 
‘lowed to operate against one or more bequests’? They 
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ought to be determined by the evidence.in their fa- 
vor, and against them, without regard to the. motive, 
which induced the testator to make them. Asa be- 
quest is not defeated by testimony that others were 
intended, by the testator, to be made in future; sure- 
ly the bequests in this case cannot be disregarded upon 
evidence, that when the testator made them, he in- 
tended at a future time to make devises.. The princi- 
ple of the common law is clear, that if a testator, who 
has declared his whole will in relation to his person- 
al property, postpone the formalities to a future peri- 
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_ od; when he intends to comply with them, and die - 


without having attended to them, his will is good.— 
The principles that support one or more bequests, 
made with the intention of making others in future, 
or of complying, at a subsequent time, with formali- 
ties in regard to them, although the contemplated acts 
may never be done, are contained in the following 
authorities: Comyn’s Rep. 454; 1 Pickering’s Rep. 
243, 244; 2 Vesey, Jr. 652, 665; 2 Henn. & Munf. 
506, 510, 517, Coglill vs. Cogbill. 

Cases, in which wills, including both real and per- 
sonal estate, were established as to the latter, and re- 
jected for the former kind of property, are contained; in 
1 Robts. on wills, 151, 152; 4 Vesey, Jr. 199, note A, 
200 note B; 2 Vesey, Jr. 652, 665; Robts. on Fds. 
327, 362; Brown’s Ch. Rep. 147; 1 Equity Ca. Ab 
408, 409; 2 Ld. Raym. 1282; Comyn’s Rep. 453; 
Peck’s Rep. 306, 307; 1 Call’s Rep. 479; 1 Cox’s 
Ch. Rep. 240; 2 Henn. & Munf. 472 and from 502 to 
517. 

Cases in which testaments of personal property 
were established, although it appeared that the tes- 
tator intended te do other acts ~—as, to execute. them 
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formally, or to transfer the dispositions they contain- 
ed, to other pieces of paper, may be seen in 1 Robts. 
on Wills, 150, 151; 2 Nott & McCord’s Rep. 531; 1 
Harris & McHenry’s: Rep. 509; 8 Comyn’s Dig. 406, 
sec. 4 and 1; Call’s Rep. 479; and.2 Henn. & Munf 
502 to 517, heretofore referred to. Most of the cases 
in the other class shew that the testator intended to 
do some other act to make the wills more formal._— 
To overthrow these authorities, the opinion of Roberts 
in his work on wills and four other cases are relied 
upon by the counsel for the plaintiff in error. Of 
the four cases, in which wills, including both kinds 
of estate, were rejected entirely, the one in Comyn’s 


Rep. 452, was rejected upon one, among other grounds, — 


that there was a prior and existing will, so executed 
as to convey real estate. ‘The court admitted that, 
but for the first, the second would be a good will, if 
it were finished ; but the second will was not regard- 
ed as finished. ~ A witnéss proved, that the testator 
informed him, he had written asecond will, and would, 
when he finished it, shew it to him; but that he ne- 
ver did shew it to him. In addition to the second 
will, the testator began a third testamentary paper, 
which he left with the second. In acase in 1 Robts. 
on Wills, 153, Griffin vs. Griffin, there was an ex- 
isting will and the paper, which was rejected as a 
will, had no more written on it than the commence- 
mentof what the testator intended todo. The case in 
1 Merivale’s Rep. is one in which the paper rejected 
as a festament, was written fifteen years before the 
death of the testatrix, and had an indorsment on it, 
that she intended to have it attested as soon as she 
could get suitable witnesses. Parol evidence as to 
the intention was admitted from both sides. _ On what 
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ground the court decided against the testament does 
not appear. Inthe other case of Matthems vs. War- 
ner, 4 Vesey, Jr. 186, the alleged testament was writ- 
ten and signed by the testator. It did not appear 
from the paper, that he intended to use any other for- 
mality upon it. ‘The first sentence in it stated it to 
be a plan, only, of a will proposed to be drawn out. 
It was proved that, four years afterwards he wrote a 
different will, abrogating all others. Many witnes- 
ses proved, that he had changed his intention of ma- 
king the disposition of: his property contained in the 
paper, and one that he had seen a will subsequent to 
the one exhibited as the testament, which disposed of 
the property differently. Yet one court, the court of 
delegates, established the paper as a testament. What 
the Chancellor afterwards said of it, beyond the case 
before him, was:a mere dictum, and is destitute of 
the character of authority. The same remark is ap- 
plicable to what the Chancellor said in relation to 
testaments, in the case of Coles vs. Trecothick, 9 Ve- 
sey, Jr. 249. The only question in that case was, 
whether there should be a specific performance of an 
agreement. ‘The opinion of Roberts, that it must 
appear from the paper itself, and not from extrinsic 
evidence, that the writer intended the paper, to ope- 
rate as it stood when it was written, is not supported 
by the cases, to which he has referred. He has ci- 
ted, with approbation, cases that refute his opinion. 
He admits that, if a testator write his own will and 
shew by the conclusion that he intended to execute 
it strictly, and die suddenly, immediately afterward, 
it isa good will. In such a case it would appear 
from the paper itself, according to his reasoning, that 
the testator did not intend it to operate as it stood 
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when it was written; yet he admits, extrinsic évi- 
dence is competent to prove that the testator intend- 
ed to make the disposition of his personal estate, which 
the ‘paper contains, and was prevented by sudden 
death from finishing the will. 

Parol, and extrinsic testimony, is competent in any 


case, to shew that one did intend, by a particular testa- 


mentary writing, to make the disposition which is con- 
tained in it of his personal property: 2 Robts. on 
Wills 27, 28; 3 Am. Dig. 517, 519, sce. 17, 31; Tol- 
ler’s Law of Ex’ors. 3,14; 2 Dall. 266; 4 Vesey, Jr. 
200; 2 Henn. & Munf. 467; Comyn’s Rep. 451 ; Peck’s 
Rep. 305; 2 Nott & McCord’s Rep. 531; ! Robts. 
on Wills, 154; 1 Merivale’s Rep. 501. 

If it be true, that the omission to have a tesiamen- 
tary paper signed, sealed and subscribed by witness- 
es, which appears to have been prepared for a strict 
execution, affords a presumption, that the intention to 
make it a testament was abandoned, the presumption is 
said by theauthorities that allow it,to be slight, and that 
it may be repelled by slight circumstances: as, for 
example, by evidence of the recognition by the testa- 
tor of the paper, as his testament—that he intended 
it to operate in that form, or to make that disposition 
of his personal property, which it contains: Toller’s 
Law of Executors, 3—14; 2 Henn. & Munf. 510, 
511, 512; 3 Amer. Dig. 521, secs. 53, 54; 1 Black. 
Com. 404, note 16; 1 Rob. on Wills, 156. 

The presumption:is repelled by the evidence in 
this case. Mason lived many months after the pa- 
per was written. He recognised it at different times, 
and to different persons, as his will. He shewed it 
to one friend in New Orleans, as his will, and stated 
that it contained the disposition he wished to make 
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jj. | of-his property. To another he said he had made a 
d- will, written by the person by whom this was—that 
sh | itcontained the disposition of his property which this 
sn | makes, (and obtained that person’s consent to accept 
the office of executor, which this will confers upon 





ny him.) , ‘ 
bed One witness proved, that he said this paper, as it 
m- | stood, would be a good will, if found among his va- 


on | luable papers ; and amongst such of his papers it was 
ol. | found. He took the papér with him wherever he 
fr | went. Toone of the witnesses he said he hadawill, + 
<’s | in which he intended to make some alterations; A 
ts. | declaration of an intention to alter a will is a recog- 


nition of it, and can not affect it otherwise than fa- ° 
n | vorably. The will must stand as it was when thus 
ss- | recognised, unless the intention to alter be actually 1 


ict | executed and in writing: Ala. Dig. 884, sec.6; 2 
to | Marshall’s Rep. 74; 2 Henn. & Munf. Rep. 512.— 
.js | To another witness who asked him whether he had a 
hat | Will, he replied “no,” but added, after a pause, that 
for | he had the will, which had been written by the per- 
ta- | son by whom this was. The evidence of this wit- 
ied | ness was submitted tothe jury as testimony against 
on | the will. But the weight of the testimony induced 
’s | thejury to believe that Mason intended this paper to 
19, | Operate as his testament and that it contained the 
ck. | disposition of his personal property, which he wished 
to make. 

in The real questions in this case and in every other 
pa- | similar one, are, had the testator the animus testandi, 
es, | and is this the disposition of his personal property, 
1 it | which he intended to make. Many cases shew that 
ted | an intention, never executed, to do some other act on 
ke |) the testamentary paper, or to transfer all the dispo- 
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_ sitions from it to another piece of paper, does not de- 
stroy the validity of the paper as a testament, if the 
exidence shew that the paper contains the disposition 
he intended to make of the property. Ifthe omis- 
sion to sign, seal and have a will attested, be des- 
tructive of its validity as a testament, on. what prin- 
_ciple have so many wills been established for the per- 
sonal, and rejected as to the real estate? In the case 
of Coghill vs. Cogbill,,.2 Henn. & Munf. 467, the tes- 
tator never intended to sign the paper that he wrote 
and which was established by the Supreme. court of 
Virginia, as his testament. It contained the disposi- 
tion he wished to make of both his personal and 
real estate, but that disposition he intended should 
be put in writing by another person, on another 
piece of paper, and the writing, when prepared, 
he intended to execute so as to pass his real estate. 
He had previously made a willso executed as to convey 
real estate and all his real, together with his personal 
property, was.included in it. That» was established 
as his devise, although the paper recognised as his 
testament, shewed his intention to dispose of his real 
as well as personal property, differently from what 
he had done by his first will. From the omission 
of Mason to execute the paper in this case,so as to 
pass his real estate, it is inferred by the counsel of 
the plaintiff in error, that he abandoned the mtention 
of executing and making this disposition of his per- 
sohal property. In Cogbrll’s case, the testator had 
declared hisamtention never to sign the paper, which 
was established as his testament: and is an implied 
intention not to do so, to be allowed a more destrue 
‘tive effect than an expressed one! Cogbill had .ex- 
pressed his intention to domany other acts, and from 
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his omission to do them, it was insisted he had aban- 
doned the intention of making the disposition of his 
personal property contained in the paper which he 
wrote ; but the parol evidence, which is competent in 
all‘such cases, shewed conclusively, that his inten- 
tion to make that disposition, continued through the 
lagt moment of his rational existence. This case and 
many others shew, that testamentary dispositions of 
personal property must be determined independently 
of the devises with which they may be connected, or 
of the statute that regulates the latter. They shew, 
.. too, that a’will must be recognized as to personal 
property, if the intention to“dispose of such property 
appear from the evidence required by the common 
law, although the same will may be disregarded as a 


of what fhe real intention was, but for want of the 
kind of evidence, which only the statute allows, to 
shew the intention, where it concerns real estate.— 
They shew also, that the real intention cannot, unless 
it be proved as required by the statute, direct the dis- 
position by will of real estate: but the statutory evi- 
' dence of intention, will direct the disposition in this 
mode of such estites, although every one who 
may hear such a case is satisfied, that the inten- 
tion disclosed by this evidence is different from the 
real one. ‘The real intention of Cogbill in relation 
to his land, was different from that which appeared 
in his first will, which operated as a devise of his 


one shown by the statutory evidence, in all cases in 
which persons, afier having executed wills, so as to 
pass real estate, make, afterwards, another with the 
purpose of disposing of their land or other property, 





devise, not for want of testimony to satisfy the mind. 


real estate. The real intention is different from. the 


————— 





475 


CASES DETERMINED 





MALONE US. HARPER et al. 





differently, either im the whole or in part, and omit, 
im the execution of the second will, some of the for- 
malities required by the statute that regulates devi- 
ses: The second will cannot convey the real estate, 
because it is defectively executed, and as it was in+ 
tended to be a will, and not a mere revocation of the 
existing will, it cannot revoke that. The real estate 
is, therefore, conveyed by the first will. If the dis- 
position of the personal property, by the second will 
be different from that made by the first, the first 
will must, according to the doctrine -held by the 
plaintiff in error, prevail also, as to this property.— 
The real intention, as tothe personal property, must be 
violated, also, anc without the necessity to do so, which 
exists where real estate is concerned. The common 


Jaw allows the fact, that a testator intended to make 


the bequests in a writing, to be proved by parol evi- 
dence; but such testimony, in support of a devise, 
is prohibited» by the statute: 1 Rob. on Wills, 148, 
150, 151, 152, 156; 2 Henn. & Maunf. 506 to 517; 
Comyn’s Rep 451 to 456; 7 Bac. Abr. 238 239, (ti- 
tle, proof;) Toller’s Law of Ex’ors: 2, 14, 58; Rob. 
on Frauds, 448; 1 John. Ch. Rep. 153; 2 Ld. Raym. 
1282; Peck’s Rep. 305, 306, 307; 1 Harris & M’- 
Hen. 509; 2 Nott & M’Cord, 531; 4 Vesey Jr. 200, 
and note B.; 8 Ves. Jr. 470; 1 Call’s Rep. 479; 3 
Amer. Dig. 519, §31. 

The instructions which the county court gave up- 
on the trial of this cause, to the jury, recognised the 
doctrine, that the omission of the testator, to execute 
the paper sjrictly, as it appeared to hawe been pre- 
pared for such an execution, afforded a presumption, 
that he abandoned the intention to make it his testa- 
ment; which, in the absence of other evidence, to 
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repel it, would be destructive of the character of the 
paper as a testament. The instructions denied the 
correctness of the opinion of Roberts, which has been 
noticed ; but they required the jury to believe from 
the evidence; that the intention of the testator to 
make this his testament, had continued until his 
death. 

The instruction given by the court, as a substi- 
tute for the third’ one, which was refused, declares 
the true principle. The instruction that was refused, 
might, had it been given, have been understood, that 
the. testament was void, if, at any time after it was 
adopted, the testator intended to alter it merely.— 
The substitute declared, that to be his testament, it 
must have been adopted by him—that, if adopted, it 
became his testament, and the expression by him of 
his intention to alter it in part, could not affect it, as 
the intention was not executed; but, if the evidence 
shewed, that after he adopted it, he intended wholly 
to abandon it, 1t was void. . That the statute, which 
prohibits the revocation of written wills, unless it be 
done in writing, includes bequests, is obvious. The 
latter are within the reason of the statute, and are 
called wills :2 Chitty’s Bla. Com. 403. The last in- 
struction, which the court refused, asserted the law 
to be, that it the jury believed Mason did not, at the 
time of his death, believe the paper was his testament, 
it was not atestamentory paper. Belief is a state of 
mind, caused by evidence. There is no testimony, 
to shew what was Mason’s belief, at the time: refer- 
red to, or during weeks before, as tothe character of 
the paper.. How could the jury, without any evidence 
as to Mason’s belief, believe, themselves, that he did 
not, at that time, believe it was his will. To refuse, 
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therefore, t6 instruct upon a point: which did not 
arise out of the evidence was right: Alabama Re- 
ports, 399. 

The proposition is false. If Mason intended 
to make this disposition of his property, and did 
what he did, with the, purpose of doing so, a be 
lief, afterward entertained by him, without any 
change of intention, that his act did not accomplish 
his object, could not affect his act. Have not vend- 
ors of real estate, in many cases, believed that valid 
agreements to sell were too defective to operate ?— 
Whoever ‘thought of escaping the legal effect of the 
agreement, by proving that the one who claimed the 
benefit of it, had believed it was void? 

Thg counsel for the plaintiff insists, that although 
the County court, in the opinion of this court, gom- 
mitted no error, either in giving or refusing instruc- 
tions, if thiscourt believe from all the evidence submit- 
ted to the jury, which is in the record here, the pa- 
per is ‘not a testament—the judgment of that court 
must be reversed, and one be rendered here—that it 
isno testament. The statute of the State has provi- 
ded for such cases, the kind of trial which was had 
in this: Ala. Dig. 194, sec. 9: 

The County court neither ascertained the facts 
which were in controversy, nor acted on them in any 
way. This court has appellate jurisdiction only. If 
the verdict of the jury were to be set aside here— 
not because the County court erred, but on the 
‘ gromnd, that the verdict was, as this court may think, 
against the evidence, the power by which it may be 
done, will be the exercise of original jurisidiction.— 
No application was made for a newitrial, to the Coun- 
ty court. The question, whether the verdict be or 
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be not, against the testimony, was never determined 
by that court. If it had been, this court could not 
review a decision made by an inferior one, in the 
exercise of a discretionary power. If, this court 
were not only to set aside the verdict, but to render 
a judgment against the paper, as a testament, the 
judgment would be rendered in the exercise of ori- 
ginal jurisdiction upon another ground than that 
which has been stated. As the facts have never been 
acted on by the County court, this court cannot know 
what the result of such action may be, when it be- 
comes the duty of that court to act upon them.— 
This court has no power to ascertain facts, until af- 
ter an inferior one has attempted to ascertain them. 
There must be some decision of an inferior court, 
which involves matter of law or fact, for this court 
to act upon. If this verdict can be disposed of dif- 
ferently from one in any other kind of case, The 
statute which authorised the action of a jury in this 
case required that to be done, which,.in its result, 
is nothing. The trial was mockery—a thing that 
may be talked of, but not one to be regarded here. 


The judgment of the county court, reversed. 


Lipescoms, C. J. and Sarroip, PErry, CERNSHAW 
and Wuire, Justices, for reversal. 


CoLlierR* and Taytor, Justices, dissented. 





ee $$ $$ 

*Nore sy Jupce Cottier.—Judge Taytor and myself dissented from the 
judgment in this case, on the ground, that Mason never intended to die intes- 
tate, but designed to provide for his sister and her children, and intended that 
the paper admitted to probate, should*be his will (at least of the personalty,) 


although he never consummated it by signing it, and having it attested by wit- 
nesses. 
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A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 
Mitchell v. Allen. 947 


. If a party is not a resident and freeholder, in a different county 


from that in which sued, at the time of the issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residence and freehold in 


abatement.—TJb. 247 


. It is a good plea in abatement, that the sheriff who executes the pro- 


cess, is, beneficially, the plaintiff in the action.—Jb. 247 


. Under the statute, several pleas in abatement, may be pleaded to 


the same action.—Ib. 247 

A plea, averring that an obligation sued on was given in considera- 

tion of the performance of services not yet performed; but which 

shews that the services were in the progress of performance is a 

plea in abatement—and, not being verified by affidavit is demurra- 

ble.—Coaller use, Sc. v. Bell. 358 
? 


}. Wherever the facts of a plea in abatement, do not appear in the re- 


cord, such plea must be verified by affidavit.—Jb. 358 


ACCOUNT SALES. 
1. Where a planter employs a merchant to ship his crop to a particular 


house, the account of gales, of such house, in relation to the sub- 


ject of the shipment, if established by proof, is good evidence in a 


suit between the merchant and planter, against the latter, that the 
shipment has been made according to the contract.—Black v. Rich- 


338 


ards, Adm’r. 


ACCORD AND SATISFACTION. 


1. 


A plea of accord and satjsfaction, to assumpsit on a promissory note, 
averring that the plaintiff received in full satisfaction and discharge of 
the cause of action sued on, a note’ or writing obligatory, payable by 
said plaintiff to a third person or bearer; stating us amount under a 
vide licet, althovigh not stating the date of the note)@held to be : 
good plea.— Dunham et al. v. Ridgel. ~ 402 








481 


INDEX. 


AGENT. 


1, An individual acting as the agent of another, to whom a bill has beer 


entrusted for the purpose of, and with instructions.to negotiate the 
same, for the object of discharging a bond, due by the latter t 

third person, can not legally, after endorsing such bill, take an as- 
signment of the bond, as indemnity, so as to authorise him to main- 
tain an action on the bond—especially before he has discharged the 
bill as indorser thereof.— Cor § Cor v. Robinson. 91 


2. The situation of an agent under the circumstances, contemplates a 
digcharge, not a purchase of the bond; and any redress he is entitled 
to, is on the bill so indorsed by him, when paid, and not on the bond. 
Ib. ‘ 91 

3. An agent will be held to act strictly within the scope of his authori- 
ty; and any acts of an agent not sanctioned by his authority, are 
void, even if for the benefit of the principal, if not adupted by the 
latter.—Ib. 9] 

ASSUMPSIT. 

1, In an action of assumpsit brought by a physician, to recover for me- 
dical services, the defendant, upon the plea of non-assumpsit, may 
avail himself of the defence, that the plaintiff had not authority, at 
the time of the services rendered, to practice as a physician.—.Vat- 
thews v. Turnér. 239 

2. A plea of accord and satisfaction, to assumpsit on a promissory note, 


averting, that the plaintiff received in full satisfaction and discharge of 
the cause of action sued on, a note or writing obligatory, payable by said 
plaintiff, to a third person or bearer ; staling its amount on a vide licet, 
although not stating the date of the note)—held to be a good plea. 
mham et al. v. Ridgel. 402 


ATTACHMENT. 


1, 





An affidavit in attachment, made by the agent of non-resident plain- 
tiffs, against the goods and effects of a non-resident debtor, stating 
that the plaintiffs resided in the State of New York; that the de{en- 
dant was indebted in a certain sum, (describing the demand;) that 
the demand, having been contracted on a credit, was not due; that 
the defendant was not within the State of Alabama, so that ordinary 
process could be served on him—being also a resident of New York; 
that the defendant had not, within the affiant’s knowledge, any pro- 
perty, in the State of his residence, sufficient to discharge the debt; 
and that the process was not prayed wit’ the purpose of vexing or 
harrassing the defendant, or for other improper motive :—Held, a 
sufficient compliance with the requisit®ns of the statute laws of this 
State, to authorise the court to sustain the proceeding.— Pearsoll § 
Stanton v. Middlebrook. 406 


. The attachment laws of this State are not to be rigidly construed: 


and any slight or formal defects in such proceedings, the courts are 
authorised to suffer amended.— Ib. 406 
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AUTREFOIS ACQUIT. 

1, A plea to an action, auirefois acquit, must show that the judgment of 
acquittal was had upon the merits—or that an issue was determined, 
which brought the merits of the suit before the court trying the cause. 
Burgess § Davis v. Sugg. 341 

AWARD. 

1, Chancery will not lend its eid to distrurb an award, where the party 
making the application, has paid the amount awarded against him; 
and aquiesced in the award for a period of five or six years.—JM’- 
Rea v. Buck et al. 155 


BAIL. 

1. The authority of justices of the peace to administer the oath requir- 
ed in affidavits for bail in civil cases, is not limited to cases within 
their jurisdiction, but extends to all cases where bail is authorised. 
Wykoff, Pickens & Co. v. Taylor. 105 


= 


BASTARDY. 

1. A note executed by one, to a woman as a compromise of proceedings 
against him for bastardy, is valid, and of sufficient consideration to 
sustain a recovery at law.—Robinson v. Crenshaw. 276 

2. That a note, payable to one or bearer, was given for the compromise 
of a proceeding for bastardy, is not an available defence, against its 
recovery, in the hands of an innocent holder.—IJo. 276 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. An individual, acting as the agent.of another, to whom a bill has 
been entrusted for the purpose of, and with instructions to negotiate 
the same, for the object of discharging a bond, due by the latter toa 
third-person, can not legally, after endorsing such bill, take an as- 
signment of the bond, as indemnity, so as to authorise him to main- 
tain an action on the bond—especially, before he has discharged the 
bill, as indorser thereof.— Cor & Coz v. Robinson. 91 

. The situation of an agent, under the circumstances, contemplates a 
discharge, not a purchase of the bond; and any redress he is entitled 
to, is on the bill so endorsed by him, when paid, and not on the bond.— 
Ib. 91 

3. The drawer of a bill of exchange, is entitled to notice of non-pay- 

ment, wherever it appears that he has any funds whatever in the 

hands of the acceptor.—AHill v. Norris. 114 

4, So; if there be a running account between the drawer and drawee; 

and the former has a bona fide reason to believe that his draft will be 

honored, he has a right to notice.—Jb. 114 

5. Under a plea (upon which issue is joined,) to a suit brought on a 

note, that the plainiiff is not the legal holder thereof, the defendant has 
the right to contest the authority of the plaintiff to sue on the-paper, 

upon which action is commenced.—Bryant vy. Owen. 134 
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6, In an action on a promissory note, brought by the assignee thereof, 
which hote was given for the price of a slave, purchased on an ab- 
solute warranty of soundness—held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant toa 

-verdict, without proof that the vender knéw of the unsoundness; and 
without. proof of an offer to. return the slave—it appearing that the 
slave died so soon after the sale, as to render a return impractica- 
ble.— Morehead v. Gayle. 224 

7. A plea to an action ona note, payable in specific articles, that the 
defendant was prepared, on the maturity of the note, to deliver pert 
of the articles, is bad, on demurrer; but where the plaintiff takes 


issue on such a plea, and its averment is proved, the issue should be’ 


found in favor of the defendant.— Cowan v. Harper. 236 
8. In such case, held, error for the court, in reference to two pleas, to 
instruct the jury, that the pleas admitted a balance debt, which they 
should find for the plaintiff. —Jb. 236 
9. The statutes of this State, in relation to proceedings at law, in case 
of a lost note, have not deprived chancery of jurisdiction on the same 
subject.— Tindall v. Childress § May. 250 
10. A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of a 
subsequent innocent holder, under the statute of _— on the sub- 
ae of gambling considerations.—J). 250 
. The statute of 1807, on the subject ‘of gaming, does not embrace 


S? 

“er case of a transfer or assignment of a note, won at gaming.— 
Ib. 250 
12. Where a bill of exchange has been drawn by a firm, in favor of one 
of the members thereof, ‘and indorsed to a stranger, the Jatter is en- 
titled to maintain an action thereon against the draw er, notwithstand- 
ing the fact that the payee is a partner.—Hazlehurst v. Pope. 259 
13. Where one becomes the indorsee of a bill of exchangs, in trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes‘a release under his individual signature, 
such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 
trust.—Jb. 259 
14. A note executed by one, to a woman, as a compromise of proceed- 
‘ings against him for bastardy, i is valid, and of sufficient considera- 
tion to sustain a recovery at law.— Robinson v. Crenshaw. 276 


15. That a note payable to one, or bearer, was given for the compro- 


mise of a proceeding for bastardy, i is not an av ailable defence, against 
its recovery, in the hands of an innocent holder.—Jb. 276 
16. The statute of 1812, on the subject of promissory notes, &c., does 
not embrace, in its provisions, a note payable to bearer, so that the 
illegality of the consideration of such note, can be available as a de- 


fence against its recovery, in the hands of a bona fide innocent 
holder. —Jb. 276 
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A plea of accord and satisfaction, to assumpsit on a promissory note, 
averring » that the plaintiff reccived in. full satis et and dise harge of 


‘ 


the cause of action sued oi, a note or wriling obligatory, payable by. said 
plaintiff to a third person or bearer; idling ils amount on a vide licet, 
(although not s rig the date of the note)—held to be a good plea. 
— Dunham, et al. v. fi level. 402 
Where the maker of a bill of exchange, had resided within sixteen 
or eighteen miles of the seat of justice of the county, in which he 
lived, and where he had been in the habit of receiving his letters; 
but during a pericd of three months, had received his letters at an- 
other office, within fourteen miles of his residence—held that notice of 
the dishonor of his bill, sent in due time fo the first post office, was 
sufficient diligence to charge him.—Ue Grew v. Toulmin. 428 


* 


aoe REVIEW. 


' 


es) 


= 


or 


for) 


~? 


. Bills of Review must be for error in point of law, apparent on the 


:~ of ihe decree—or for some new matter of fact relevant to the case, 


and discovered since publication piveenhs and which could not have 
been discovered, by reasonable diligepce before.—Cailler, Sc. v. 
mmelds el al, 417 
The errors in law, —. which relief can be had by a bill of re- 
view, must be such as arise rather from obvious mistake, or inadver- 
tence, appearing on the face of the decree; or, (if the facts are not 
there stated) at least of record—than of alleged error in the deliber- 
ate judgment of the Chancellor on a debatable question of law, or 





of equitable right.—Jb. , 417 
Bills of review will not be sustained on the ground of the discovery 
of new parol proof, relative to a fact, pz articularly in issue before the 
former hearing.—Jb. 417 
A new fact, not known to have existed at a former hearing, and 
which a party had no reasonable opportunity of ascertaining—may 
properly be the groun@ of a bill of review.+—Jb. 417 


But where newly discovered evidence is in writing or of record, a 
review will be granted, ne twithstand ling the fact to which such evi- 
dence alludes, may have been in issue before.—Ib. 417 
On a bill of review, (where the decree contains the facts on which 
it has been rendered,) a party will not be permitted to show, that 
matters decreed, are at variance with other proofs in the cause: but 
must show errors in law, apparent inthe body of the decree; or new 
matter discovered since the publicalion.—Ib. 417 
The English rule of chancery, formerly requiring that evidence of 
new matter, to authorise a bill of review, should have come to light 


after the decree. has been relaxed; and it is sufficient, if such new 
matter be discovered subsequent to publication. —Ib. 417 
A bill of review n 2 matter of fact, must be by special leave of 

court, and ur ath‘of the newly discovered matter.—Jb. 417 

A bill of review held not grantable, on vague and uncertain allega- 


tions, where it ap iat the party applying for it, had: failed to 
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avail himself of an appeal: and also, where, by the terms of the de. 
cree, he (being an infant) had six months after arriving at age, tu con. 
test the decree, sought to be reviewed.—Ib. ; 4N1 


BONDS. ‘ 


1. An action of debt on the bond of an executor or administrator, to 
enforce ascttiement of accounts, and the payment of a legacy; can 
not be sustained untila decree has been rendered by the orphans’ 
court.— The Judge of Madison County Couri v. Looney, et al. 70 

2. It isa good ground for quashing a writ of certiorari, that but one 

bond is given, and but one writ issued, to carry up two cases.— Smith 


_ wv. Hearne. « 81 
3. But this defect can only be taken adv antage of, at the first term to 
which the writ of cerfiorari is returnable. a 8] 


4, Aplea to a suit on a bond, conditioned for the forthcoming of a slave 
(levied on) on the day of sale, thai ihe siave died before the commence. 
ment of the suit is bad. _—Bur ress &§ Davis v. Sugg. 34] 

. Where the penalty of an injunction bond, was for the sum of sir 
hundred and sizly-siz and two third cents; and the condition thereof 
restrained the obligor from bringing suit on, or disposing of,-a note, 
the amount of which was three hundred and thirly-three and one third 
dollars, held, ‘in an action on the bond,) that the meaning of the 
penalty of the bond was not so obviously siz hundred and sialy-se 
and two-thirds dollars, as to authorise the court to regard it as a bond 
for that amout.—Hamauer, ef al. v. Bobb use, &c. 383 

6. Where A and B being obligors in a bond, given under the act of 

1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject to the execution, paid the judg- 
ment obtained against their surety, on the bond; and afterwards, wher 
the same property was again levied on under other executions, pre 
cured the issuance of an execution on the judgment, on which the 
had*issued upon which the right of property was tried, and had itle 
vied on the same property; and it was sold under all the executions: 
—held, that the. proceeds were to be applied to the benefit of the e 
ecution paid off by A and 1}.—Mills v. Williams. 390 


or 


CERTIORARI. 


1. It is a good ground for quashing a writ of certiorari, that but om 
bond is given, and but one writ issued, to carry up two cases. = 
Smith v Hearne. 8! 

2. But this defect can only be taken advantage of, at the first termt 
which the writ of certiorari is returnable.—Jb. 81 


CHANCERY. 

1. The fact, that the County court has before it a question of the i 
debtedness of a garnishee to a debtor, will not preclude other cre 
ditors from interposing; in Chancery, against, a judgment, on suck 
garnishment.—Eaton v. Paterson & Hinchman. ’ 
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2, An amount paid for a judgment, (to enjoin which a bill had been fi- 
led,) less than it was rendered for, hel@ not to be inadequate under 
the facts.—Ib. g 

3, A court of Equity will always prefer the oldest lien of a creditor on 
the estate of a debtor, where proper dilligence is exercised.—Jb. 9 

4, Where a creditor has been first in point of time, in pursuing legal 
means to obtain payment of his debt; his lien in equity will be ex- 


tended back to the time when his legal remedy failed.—Jb. 9 
5. But this principle is not to be so construed, as to prevent a debtor 
from preferring one bona fide creditor to another.—Jb. 9 


6. It is not competent for a court of law to dismiss a suit, commenced 
in such court, and to enter up judgment for costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding.— Rogers & sons v. Siniley § Griffin 49 


7. In such case, if the plaintiff does not discontinue his action, it be- 


comes destroyed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 
matter spread upon the record, where it would remain.--Jb. 49 


8. The neglect of a party ina trial at law, to avail himself of a con- 


tinuance or new trial, when he could have done so, is no ground 
for the interference of Chancery, in his behalf.—.Vaylor v. Phillips. 
58 


9, Chancery will not lend its aid to disturb an award, where the party 
b ’ part) 


making the application, has paid the amount awarded against him; 
and acquiesced in the award, for a period of five or six years. —M’- 
Rea v. Buck et all. 135 


10. Chancery will not relieve against a judgment at law, in trover, be- 


cause recovery was had by the plaintiff, of a larger estate, than, as 
was alleged, he was entitled to, the defendant having omitted to es- 
tablish, in the suit at law, the particular nature of the plaintiff’s in- 
terest, by competent proof.— M’ Gowen et al. vy. Young. 160 


11. So, where a plaintiff having a life-estate in slaves, brought trover 


to recover their possession, and the action was defended by the re- 
mainder man, who offered no proof of his residuary interest; the 
latter held, unentitled to relief in Chancery, on the allegation, that 
the jury not taking the particular estate of the plaintiff into conside- 
ration, gave the value of the absolute property, as damages in the 
suit at law.—Jb. 160 


12, An answer in Chancery can only be taken as true, so far as re- 


sponsive to the bill, w here the complainant replies and puts the an- 
swér in issue.—Bates v. Murphy. 161 


13. But when a complainant neither replies nor puts the answer in issue, 


by any course, indicating an intention to contest the facts alleged, 
then the answer must be taken as true.—Jb. 161 


14, Semble—That Chancery would be competent to relieve against an 


excessive judgment, obtained in trover, by a mortgagee; but it 
should appear that the judgment at law, was properly defended by 


the defendant: and he must have omitted no effort for defence, avail- 


able to him at law.—Jb. 16 


aR ER a NT IT 








15. The statutes of this State in relation to proceedigs at law, in case of 
a lost note, have not deprived Chancery of jurisdiction on the same 
subject.— Tindall v. Childress and May. 250 

. That a trustee, in a deed of trust, nade to secure liabilities, incur. 

‘red by the cestui que use, declined making oath to the trust property, 
in order to determine the right of the property against executions 
levied on it; held, not to be a sufficient equity to sustain a bill, 


16 


~ 


Dunean ie Lane v. Simmons. 356 
17. If such trustee had refused to make the claim, Chancery could be 
resorted to.—JD. 356 


18, Where A, being the administrator of his father’s estate; and, to se- 


cure certain family slaves, pre cured an agent to attend the sale of 


the estate, and purchase the slaves in question, at a fair price: and, 

B, having a deed of trust upon the slaves, (which was wholly un- 
known to the administrator or the agent,) attended the sale, byt con- 
cealed the existence of the deed; and, afterwards took possession of 
the slaves, in the night time, and under circumstances to induce A 

to believe that they were about to be removed without the limits of 
the State: Heid, that these circumstances, especially the conceal- 
ment of the deed, and the fact of the slaves being family property, 

so as to, render their restoration, in specie, desirable; presented a 
proper case for chancery jurisdiction, and authorised tlle issuance of 

a ne exeal.—Baker y. Rowan. 361 

19. To constitute a necessary party to a suit in Chancery, there must 
exist not only a nominal title or interest, but an inieresi in fact; or 
such an agency or trusi in righi of another, as to make his recognition 

as a party essential to the securii ly of ihe principal or cestui que trust.— 

: 361 

20. Bills of-review must be {or error in point of law, apparent on the 
facs of the decree—or for some new matter of fact relevant to the case, 
and discovered since publication passed; and which could not have 
been discovered by reasonable diligence before.— Caller Sc.v. Shields 

et al. 417 
21. The errors in law, against which relief can be had by a bill of re- 
view, must be such as arise rather from obvious mistake,-or inadver- 
tence, appearing on the face of the decree; or, (if the facts are not 
there stated) at least of record—than of alleged error in the delibe- 
rate judgment of the Chancellor on a debateable question of law, or 

of equitable right.—Jb. 417 
22. Bills of review will not be sustained on the ground of the discovery 
of new parol proof, relative to a fact particularly in issue before the 
former hearing.—Jb. 417 
23. A new fact, not known to have existed at a former hearing, and 
which a party had no reasonable opportunity of ascertaining—may 
properly be the ground of a bill of review.---Jh. 4117 
24. But where newly discovered evidence is in writing or of record, @ 
review will be granted, notwithstanding the fact to which such evi- 
dence alludes, may have been in issue before.--- lh 417 
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95. On a bill of review, (where the decree contains the facts on which 
it has been rendered,) a party will not he permitted to show, that 
matters decreed are at variance with other proofs in the cause! ‘but 
must show errors in law, apparent in the body of the decree; or new 
matter discovered since the publication.—Ib. A1T7 

96. The English rule of chancery, formerly requiring that evidence of 

new matter to authorise a “bill of review, should have come to light 


after th eree has been relaxed; and it is sufficient for such new 
miter be discovered subsequent to publication, —JDb. AIT 
27, A bill of review upon a matter of fact, must be by special leave of 
the court, and upon oath of the newly discovered matter.—Ib. 417 
9g, A bill of review, held not grantable, on vague and Oncertain allega- 
tions, where it appeared, that the party applying for it, had failed to 
avail himself of an a |: and also, where, by the terms of the de- 
cree, he ing an inf had six months after arriving at age, to 
contest t! he decree, sought to be reviewed. —J. 417 
99. The action of debt is maintainable in this State, on a decree in Chan- 
cery, for the payment of money, rendered in another State— Green 


v. Foley. ; . 441 
30. Where the decree in such case adjudged’the rate of interest to be 
charged on the decree, held, not error, that the court in the action 
of debt, in giving judgment on demurrer, gave such judgment for 
he interest, without the intervention of a jury.—IJb. 441 
31, Where the action on such decree made in favor of three adminis- 
rators, was brought in the name of one administrator; and his decla- 
ration averre, 1, that two of his co-administrators had been removed 
---held, that the action was properly brought in the name of the re- 
maining administrator.---£b. 441 
32. Held, not essential in such a suit to aver that the plaintiff’s intes- 
tate had, at the time of his death, no known place of residence in 
this State; and that no letters of administration in this State had 
_ been sued out.---ID. 441 
3. Whether a decree in Chancery, rendered in a country foreign tothe 
a nited States, could form the ground of an action at law inthis State, 
Quere?---Lb, 441 
34. Semble—Decrees in Chancery in other States, are embraced with- 
in the spirit and meaning of the constitutional provision, giving the 
same effect to a judgment in other States, which it has in the State 


where rendered.---1. 441 


ne OF COURTS. 
. The judgment of a Circuit court, in dismissing a clerk from office, 


may be ingui ato on writ of error.---Callahan v. The Slate. 379 
2. Such preceeding may be properly prosecuted in the name of the 


State.---Ib, 379 
3. A Circuit cougt, under the act of 1819, cannot legally dismiss a clerk 
of such court from Office, unless charges be exhibited against him, 
and the facts be found by a jury.---J6. 379 


vol. 2 §2 ‘ 
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CONSTITUTION. 


1. Semble—The prohibition against the passage of ex post factol aws itt 
the constitution of the United States, applies to criminal, not civil 
cases.— Aldridge v. The Tuscumbia, Courtland and Decatur Rail 


Road Company. 199 


CONSIDERATION. 


1. To constitute an equitable lien, there must be a consideration, not 
only good, but valuable and adeqtate.—Eaton vy. Pallerson & Hinch- 
man, 3 

. What is an adequate consideration, can only be defined to be one 
not so disproportionate.as to shock the sense of morality and fair 
dealing. —Jb. 9 

. An amount paid for a judgment, (to enjoin which a bill had been fi- 
Jed,) less than it was rendered for, held not to be inadequate under 
the facts.—Ib. 9 

. In an action on a promissory note, brought by the assignee thereof, 
which note was given for the price of a slave, purchased on an ab- 
solute warranty of soundness—held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant toa 
verdict; without proof that the vender knew of the unsoundness; and 
without proof of an offer to return the siave—it appearing that the 
slave died so soon after the sale, as to render a return impractica- 
ble.—Morehead v. Gayle. 224 

5. An obligation unde¥Y seal, to pay the debt of another, may be im- 

peached, for want of sufficient consideration; and is not recoverable 

where such defence is made, unless the plaintiff shews that a valid 

consideration existed.—Alsobrook v. Southerland, et al. 267 

6. A note executed by one, to a woman, as a compromise of proceed- 

ings against him for bastardy, is valid, and of sufficient tonsidera- 

tion to sustain a recovery at law.—Robinson v. Crenshaw. - 276 

7. The statute of 1812, on the subject of promissory notes, &c., does 

not embrace, in its provisions, a note payable to bearer, so that the 

illegality of the consideration of such note, can be available as a de- 
fence against its recovery, in the hands of a bona fide innocent 


holder.—Jb. 276 


CONTRACT 


1, E and B having, by a joint letter, authorised a factor to purchase 
goods, according to a stated contract, and the purchase being accor- 
‘dingly made; held, that E and B were directly liable to the vendor 
of the goods for the purchase money.— Edwards & Bonner v. Benham 
& Co. . 147 
2. Where A joined Bin a letter ordering the purchase of goods; the 
fact that the goods were used by B, is no grovnd of discharge to A 
—it appearing that the purchase was made on their joint credit.— 
Tb 147 
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3. Where it appeared that one agreed to perform services, for a stated 
time, which he did within seven days, and the court left it to the jury 
to determine, whether the loss of the seven days was a failure to 
perform; and the bill of-exceptions did not shew, but that other proof 
was made; or other facts were involved in the question so left to the 
jury; the appellate court refused to reverse.—Shaw v. Wallace. 193 

4. A, purchases land from the United States and’ pays one-fourth of 
the purchase money, and while the title is in this situation, he leases 
a portion of the land to B, and agrees that he shall build thereon and 
quietly occupy the same, so long as he performs certain conditions: 
under these circumstances, if C purchase the land from A, and ob- 
tain a patent from the United States, in his own name as assignee of 
A, with a knowledge of B’s lease, the land is purchased subject to 
the lease, and C is bound by it in the same manner that A had been 
bound.— Dearing v. Hall. 243 

5. Where one became the purchaser of a diseased slave, at a stipula- 
ted valuation, under an agreement that she was to be retained, and 
if she did not recover, was not to be paid for:—held that the period 
of the slaves recovery was limited to the maturity of the note, given 
for her value; or at least, to the expiration of such reasonable time, 
as ajury might determine.— Tarver v. Richardson and Rice. 331 


6. Where, in such a case, several months after the sale, the slave was 


tendered the vendor, but refused; and subsequently sold by the ven- 
dee for less than the price, first stipulated to be paid in the event of 
her recovery; held, that the vendee did not thereby become liable 
for the original price; but that he had the right to sell for the benefit 
of the vendor.— Ib. 331 


CORPORATION. , . 


1. The school commissioners of the several townships in this State, 
are bodies corporate, and may sue as such.—The School Commis- 
sioners v. Dean & McDade. . 190 

2. They are properly designated as “School Commissioners” of the 
“township,” describing its number and range; and it is not necessary 
that they should be described as commissioners of the Sizteenth Sec- 
tion of such a township.—Jb. 190 


COSTS. 


1. That a judgment for costs is‘rendered against a party, for whose use 
a suit is prosecuted, without including the nominal plaintiff, is no 
error.—Coalter v. Bell. 358 


COURTS, JURISDICTION OF. : 


1. A court that first commences the exercise of its powers, cannot be 
obstructed in the legitimate exercise of them, by another court of on- 
ly co-ordinate and equal jurisdiction.—Zaton vy. Patterson & Hinch- 
man. 9 
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2. The fact, that the County court has before it a question of the in- 
debtedness of a garnishee to a debtor, will not preclude other cre- 
ditors from interposing, in Chancery, against a judgment, on such 
garnishment.—Eaton v. Paterson & Hinchman. 9 


COURTS OF JUSTICES OF THE PEACE. ; 
1. Itis competent for a party, when sued before a justice of the peace, 
for a sum over twenty dollars, to prove by his own oath a set-off to 
the plaintiff ’s demand, provided the set-off does not exceed twenty 
dollars.— Thomson v. Jones. 46 

2, But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
lars, to pay a part, so as to reduce the claim below that amount, and 
take the case into another court by appeal, and claim the benefit of 

» his own oath, so as to swear off the balance.—JD. 46 
3. Where appeal has been taken from a justice’s decision to the county 
or Circuit court, the decree or judgment of the latter on the merits, 
will not be revered, merely because the pleadings are imperfect or in 
short.— Clark v. Bostick. 66 
4. The authority of justicesgof the peace to administer the oath requir- 
ed in affidavits for bail in civil cases, is not limited to cases within 
their jurisdiction, but sxtends to all cases where bail is authorised.— 
Wykoff, Pickens Co. v. Taylor. 105 
5. Where an execution, issued by a justice, runs into a different coun- 
ty from that in which issued, and is indorsed by another justice, un- 
der the statute; it is not necessary to render the execution evidence, 
to prove the signature of the issuing magistrate,—Burgess & Davis 


v. Sugg. 34! 
COUNTY COURT. 


1. The fact, that the county court has before it a question of the in- 
debtedness oi a garnishee to a debtor, will not preclude other cred- 
itors from interposing in Chancery, against a judgment on such gar- 
nishment.— Eaton v. Patterson & Hinchman. 9 


/ 


COVENANT. 


1. Where one agrees, by covenant to pay a certain sum of money, for 
the rent of land for one year, the covenant is dependent, andthe 
permission to enjoy the land, is a condition precedent.— Thomson v. 
Gray. 60 

2. Where there is a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the plaintiff had not 
performed the covenant on his part, on which plea issue is joined, 
and a verdict had in favor of the plaintiff, the want of a special aver- 
ment of performance by the plaintiff, will be cured under the stat- 
ute of jeofails.— Thompson v. Gray. 60 

3."A covenanted to pay B one thousand dollars, “ in Huntsville or 

Tennessee Bank notes, of good standing in Huntsville ”—Held, 
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- that in a suit to recover the said sum, evidence of the value of T'en- 
. nessee notes in Tennessee, was inadmissible.— Searcy v. Fearn, 128 
) 

, DEBT. 


1, An action of debt on the bond of an executor or administrator, to 
enforce ascttlement of accounts, and the payment of a Jegacy; can 
| not be sustained untila decree has been rendered by the orphans’ 
: court.— The Judge of Madison County Court v. Looney, et al. 70. 
2. The action of debt is maintainable in this State, on a decree in 
chancery, for the payment of money rendered in another State.— 
Green v. Foley.. 441 
3. Where the decree in such case adjudged the rate of interest to be 
charged on the decree, held not error, that the court, in the action 
of debt, in giving judgment on demurrer, gave such judgment for 
the interest, without the intervention of a jury.—Jb. 441 
4, Where the action on such decree, made in favor of three administra- 
tors, was brought in the name of one administrator; and his declara- 
tion averred that two of his co-administrators had been removed— 
held that the action was properly brought in the name of the remain- 
ing administrator.—Jb. 2 a 441 
5. Held, not essential in such a suit, to aver that the plaintiff’s intes- 
tate, had, at the time of his death, no known place of residence in 
this State; and that no letters of administration in this S ate had been 


sued out.—<Ib. 441 


DEPOSITIONS. 
1. Where the depositions of witnesses, taken under the authority of a 
commission, directed abroad, appeared to have been sworn to be- 
fore the commissioners, that this was sufficient, to authorise the pre- 





sumption, that the witnesses had been sworn ina legal manner, and ‘ 
by an officer authorised by law, to administer an oath.— Glover v. 
Millings. 28 


2. In such case, held, not essential for it to appear, that the package 
containing the depositions, had been deposited in the post office, by 
the commissioners: such will be presumed to be the fact.—Ib. 28 

3. The 11th and 13th sections of the act of 1807, ‘‘concerning witness- 
es,” contain distinct and independent provisions, for taking testimo- 
ny, (in the different modes prescribed,) and a party seeking such 
testimony, is at liberty to select either course.—Jb. 28 

4. It need not' be shewn, in the record of the testimony taken under a 
commission, that the commissioners adjourned from day to, day du- 
ring the time in which the commission authorised the duty to be dis- 
charged.—Jb. 28 


DEVISE. 


1. A devise of estate to certain heirs, and and also to the heirs of one de- 
ceased, to be equally divided among each—vests in the latter, only one 
share.—Billinslea vy. Abercrombie. - 24 
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As where A by his will bequeathed certain estate, real and person- 
al, to his five children, and ‘‘also to the heirs and legal representa- 
tives of his daughter G, deceased, to be equally divided among each;” 
held that G’s children only tsok a sixth part, and not each one an 
equal portion with A’s children.—Jb. 24 


DISCONTINUANCE. 


1. 


Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—W’ Rea & M.- 
Millian v. Foster. 143 


DISMISSAL. 


2. 


3. 


4. 


1. 


It is not competent for a-court of law to dismiss a suit, commenced 
in such court, and to enter up judgment fot costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding.— Rogers & sons v. Siniley & Griffin 49 
In such case, if the plaintiff does not discontinue his action, it be- 
comes destroyed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 
matter spread upon the record, where it would remain,-—JA. 49 
A dismissal, as the term is used in modern practice, does not amount 
to a.retrarit at common law.—Bullock v. Perry, 4dm’r. 319 
A plea to an action of debt, averring the existence of a former ac- 
tion for the same cause which had been dismissed by the plaintiff-- 


Heid, not a good plea.—IJo. 319 

5. A dismissal and a non-suit are not equivalent to two non-suits, un- 

der the statute. —Bullock v. Perry, Adm’r of Theww. . 319 
ELECTION. — 


In a qui tam action for voting at an.election, without qualifications, 
held— 

First-—That the act of voting at an election, is not complete, until 
the ballot is put into the box, when the name of the voter is also en- 
tered on the list kept by the clerks. 

Second—That no forfeiture is incurred, by voting without qualifi- 
cation, unless the voter’s name be inserted on the list of persons vo- 
ting 

Third---That a voter’s name on the lis: of the persons voting, is 

rima facie evidence of his having voted. 

Fourth---That the insertion of a voter’s name, on such list, is not 
the vote, but the highest evidence of the vote---and’such list must 
be produced, or its loss or destruction shown, before parol testimony 
of the fact of voting, is admissible.---Blackwell v. Thompson. 348 


ERROR, AND WRIT°OF. 


1. 


A writ of error will be dismissed, if it appear that parties interest- 
ed have not been joined. —Billinslea v. Abercrombie. 24 
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9, If a motion be made to a court in such indefinite terms, as not, by 
reasonable certainty, to point out the matter objected to, it is not er- 
ror to overrule it, though such matter, if properly presented, might 
have been available.— Glover v. Millings. 28 

3, The appellate court will not consider the propriety, of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson’& Wayne v. Toulmin, 52 

4, A record, showing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money levi- 
ed on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof, or offer of proof of the facts; and which mo- 
tion purports tohave been made by “ representatives” of a party, 
not shewitg who they were; is too indefinite to authorise a reversal 
for error.—TJb. 52 

5. Where appeal has been taken from a justice’s decision to the cir- 
cuit or county court, the decree or judgment of the latter, will not 
be reversed, merely because the pleadings are imperfect, orin short. 
—Clark v. Bostick. 66 

6. Where a judgment appears to have been rendered against a plain- 
tiff for costs, in a case exceeding twenty dollars, merely on the ex- 
amination of the sworn petition of the defendant, such judgment is 
erroneous.--- Smith v. Hearne. : 81 

7. It is a good ground for quashing a writ of certiorari, that but one 
bond is given, and but one writ issued, to carry up two cases.+--Ib. 


81 
8. But this defect can only be taken advantage of, at the first term to 
which the wait of certiorari is returnable.---Jb. 81 


9. Where a cause appears from the record to have been continued se- 
veral times by the defendant, and the jury find a verdict as on issue 
joined—in the absence of any, exceptions to the want of an issue in 
the court below, the appellate tribunal will presume such issue to 
have been regularly joined, and lost from the record.—Castlleberry v. 
Pearce. 141 

10. If an Inferior ‘court refer a question purely legal, to the determina- 
tion of the jury, it is error.—Shaw v. Wallace. 193 

11. But where it appeared, that one agreed to perform services for a sta- 
ted time, which he did within seven days, and the court left itto the 
jury to determine, whether the loss of the seven days was a failure to 
perform: and the bill of exceptions did not shew but that other 
proof was made, or other facts were involved in the question so left 
to the jury; the appellate court refused to reverse.—Ib. 193 

12, In a case, held, error for the court, in reference to two pleas, to 
instruct the jury, that, the pleas admitted a balance debt, which they 
should find for the plaintiff{.— Cowan v. Hurper. 236 

13. Where matters of fact, involved in the suit, and proper to be tried 
by the jury, are passed upon by the court, and withdrawn from the 
jury, in the instruction given, it is error.—Matthews v. Turner. 239 


14. That a judgment for costs is rendered against a party, for whose use 
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a suit is prosecuted, without including the nominal plaintiff, is no ers 
ror.—Coalier, use &c. v. Bell 358 


15. Semble——T he statute of 18 20, gps for the reservation of novel 


and difficult questions, in criminal cases, was intended to exclude 


misdemeanors.— Cellahan v. The Slate 379 
16. Cases of a civil nature, between the State and an individual, are re- 
movable of right into the Supreme court, by writ of error,—Jb, 379 
17. The judginent of a Circuit court, in dismissing a clerk from office, 
may be inquired into on writ of error.—Jb. 379 
18. Such proceeding may be properly prosecuted in the name of the 
State.—ZJ0. 37 
EVIDENCE. 


1. 


° 


Where the depositions of witnesses, taken under the authority of a 
commission, directed abroad, appeared to have been sworn to before 
the commissioners; held that this was sufficient, to authorise the 
presumption that the witnesses had been sworn in a legal manner, 
a ‘by an officer authorised by law to administer an oath.— Glover 
Milling. 28 
Tn such case, held, not essential for it to appear, that the package 
containg the depositions, had been deposited in the post office by the 
commissioners: such will be presumed to be the fact.—Jb. 28 


. The 11th and 13th sections of the act of 1807, ‘* concerning wit- 


nesses,” contain distinct and independent provisions, for taking tes- 
timony (in the different modes prescribed,) and a party seeking such 
testimony is at liberty to select either course.—Jb. 28 
It need not be shewn, in the record of the testimony taken under 
a commission, that the commissioners adjourned from day to day, 
during the time in which the commission authorised the duty to be 
performed, —Ib. 28 


. The long established rule of evidence, that hearsay is not admissible, 


will not admit of an exce eption, in cases where a perty applies for 
his freedom; and where he seeks to establish a fact which living 
witnesses may attest, which fact is nof of the known exceptions of 
pedigree, presciption, &c.---Ib. 28 
It is competent for a party when sued before a justice of the peace, 
for a sum over twenty dollars,to prove by his own oath a set off to the 
plaintiff ’s demand, provided the sct-off does not exceed twenty dol- 
lars.--- Thompson v. Jones. 46 
But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
lars, to pay a part, so as to reduce the claim below that amount, and 
take the case into another court by appeal, and claim the benefit of 
his own oath, so as to swear off the balance.---Jb. 46 

Where the written agreement for’the renting of land, states the 
land to be in one township, and the declaration conforms to the wri- 
ting, the plaintiff can not give in evidence the occupation of land by 
the defendant in another township.--- Thompson v. Gray. 60 
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.§. But if the township was misnamed by mistake, the declaration might 


have stated and set forth the mistake; and then the evidence of the 
use and occupation of the land, intended by the covenant, would 
h; ave been advaivaibl i€ 2 --- Th, 60 


. In an action of trespass quare clausum fregit, for taki f 
10. fr f t lansum fregil, for taking away a 


house; evidence that the same was taken away with plaintiff’s con- 


sent, is not admissible-under the general issue, in defence to the ac- 


tion.---Finch’s Ex. rs v. 4ilsion. 83 


11. A charge in the declaration, filed in such action, that the “‘defen-. 


} 75 ? 


dant broke and entered plaintiff’s close,” is a sufficient averment of 
possession; to authorise the admission oftestimony to show that the 
plaintiff was in P yssession at tlre time the trespass was committed.--- 
DD. 83 


12. In this action, evidence of an outstanding title is not admissible on 


the part-of the defendant, to justify a trespass to Jands in the posses- 
sion of the plaintiff.---Jb. 83 


13. Where A’s close has’ been entered, and a house removed, which 


14. The printed statutes of any States of the 


} 


house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilly, it is presumable that B. is the 
trespasser, and the onus probandi of the contrary, rests on the defen- 
dant.---Jh, 83 

Ur 1, purporting to be 
published by authority of a law ofthe State, are €1 ania led to be receiv- 
ed as evidence, in the courts of this State, of the public acts of such 
Ricte <n Coe tet ‘ox v. Robinson. - 91 


15. Whether. this rule would be applicable to private acts---quare.---Ib. 


16. A covenanted to pay 


91 


B one‘ thousand dollars, ‘in Huntsville or 


Tennessee Bank notes, of good standing in Huntsville ”—Held, 
that in a suit to recover the said sum, evidence of the value of -TJ'en- 





messge notes in Llenne: >. Was InaaMIssli le.— Searcy Vv. Fearn. 128 


17. The record and testimony of deceased witnesses in a previous suit 


18. 


between the same parlies,{in contracts re specting property,) are ad- 
ent suit, to contest the same right, 
either for or against the *S, or privies in blood, in estate 
orlaw. But such privity must first appear to exist, and such testimo- ° 
ny to have been regularly and judicially taken.—-Bryanl v. Owen.134 
A defendant, to an action for malicious prosecution, has a right to 


missible as evidence, 1 





show, (as proof of probable cause,) what exidanes was given, on 
the prosecution, even though such evidence was given by himeclf 
alone. —JW’ Mahan v. Armstrong. 151 


16. In an action on-a promissory note, brought by the assignee thereof, 


which note was given for the price of a slave, purchased on an ab- 

solute warranty of soundness---held, that evidence of the unsound- 

ness of the slave, at the time of the sale, (amounting to an entire 

failure of considerations) was sufficient to entitle thagefendant to a 

verdict, without proof that the vendor knew of the unsoundness; 

and without praof of an offer to return the slave—it appearing that 
vol. 2 63 
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the slave died so soon after the sale, as to render a return impractic- 


able.—Morehead vy. Gayle. 994 
20. Under a general replication’to the statute of limitations, a party 
may give in evidence, a subsequent promise willin the time limited, 
Bullock v Perry, Admr. 319 
21. A, having borrowed moncy of B, on an agrecinent to place in B’s 
_ possession a slave, whose services were to discharge the interest, 
until a certain amount was paid; afterwards, on payme nt of the stip- 
ulated amount, got the possession of the slave Id, trever to 


regain possession by B, that proof of the value of > fonicow of 
the slave, by way of disctosi ng that the whole amount loaned, had 


een discharged, was incompetent.—Hamer v. Ha ae 323 
been di 

22. Where a planter employs a merchant to ship his crop to a particular 

ouse, the account of sales, of such house in r¢ ation to the sub- 

h th t of sa of such house, i lation b 

ject of the shipment, if established by proof, i Zood evidence ina 


suit between the merchant and planter » against ‘the latter, that the 
shipment has been made according to the contract.—Blaci: v. Rich- 
ards, Adm’r. 338 


EXECUTIONS. os 


1. Money paid on an execution, to a sheriff after the day on which it 
should be returned, will not amount to as satisfacti mn of the process 
—and no motion can be sustained against a sheriff under any of the 
i cmtatulen, for failing to pay it over—JBarion v. Lockhart. 109 
. The return of “satisfied” on an execution is presumed to be legal; 
ma a sheriff to avail himself of the above principle, wil] not be per- 
mitted to show by the annexation ofa date, that the execution was 
satisfied after the return day.—-Jb. 

3. Where an execution, issued by a justice, runs into a different coun- 
ty from that in which issued, and is indorsed by xhother justice, un- 
der the statute; it is not neces: sary to render the execution evidence, 





to prove the signature of the issuing magis trate, —Burgess & Davis 
vy. Sugg. 341 
4, An execution does not lose any lien, ey one at the time of its is 
suance, by being subsequently susperded in its operation on partie- 
ular property, by proceedings to try the right of uch property, claim- 
ed under the act of 1812.—Mills v. Williams. 390 


5, Such execution, (at the time so arrested, as to any particular pro- 
perty, or at any other period,) may rightfully be levied on other es- 
tate of a defendant for satisfaction; and does nol lose its preference 
in point of time, over other executions levied, after the time of the 
Jien*first acquired, and arrested by a trial of the right of property.— 

- fb. 390 

6. Where A and B being obligors in a sone, 

1812, (on laying claim to property, levied on by a Sheriff,) on the 

property having been found subject to the execution, paid the judg- 

ment obtained against their surety, on the bond; and afterwards, when 


given under the act of 


the same property was again levied on under other executions, pro-’ 
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cured the issuance of an execution on the judgment, on which that 
had issued upon which the right of property was tried, and had it le-. 
vied on the same property; and it was sold under all the executions: 
—held, that the proceeds were to be applied to the benefit of the ex- 
ecution paid off by A and B.—IJb. 390 


D ADMINISTRATORS. 

An action of debt on the bond of an executor or administrator, to 
enforce asettlement of accounts, and the payment of a legacy; can 
not be sustained untilba decree has been rendered by the orphans’ 
court.— The Judge of Madison Couniy Court v. Looney, et al. 70 


. Where A, being the administrator of his father’s estate; and, to se- 


cure certain family slaves, procured an agent to attend the sale of 
the estate, and*purchase the slaves in question, at a fair price: and, 
B, having a deed of trust upon the slaves, (which was ywholly un- 
known to the administrator or the agent,) attended the sale, but con- 
cealed the existence of the deed; and, afterwards took possession of 
the slaves, in the nicht time, and under circumstances to induce A 
to believe that they were about to be removed without the limits of 
the State: Held, that these circumstances, especially the conceal- 
ment of the déed, and the fact of the slaves being family property, 
so as to, render their restoration, in specie, desirable; presented a 
proper, case for chancery jurisdiction, and authorised the issuance of 
ane exeat.—Baker v. Rowan. 361 
When an administrator, under an order of court, sells the personal 
estate of his intestate, at a public sale, on a credit of twelve months, 
the debts to be secured by bond an@security, permits one of the pur- 
chasers to carry off such portion of the property as he may have bid 
off, without giving security, and is unable afterwards to obtain the 
security; the administrator by such negligence renders himself liable 
to the estate; for the amount thus carried off.—Beits, Admr. v. Black- 
well’s Heirs. 373 
A decree of a county court, on final settlement with the administra- 
tor, against such administrator, for the balance which he has become 
liable to pay, rendered in favor'of *‘the estate or legal representatives 
thereof,” and awarding execution, is void for uncertainty. —Jb. 373 


FORCIBLE ENTRY AND DETAINER. ' 


1. The complaint of a party, in a proceeding for forcible entry and de- 


tainer, must show that the plaintiff was in possession.— Wright vy. 


Mullens. : 219 

2. The word “occupancy,” does not, necessarily, embrace possession. 

—lb, 219 
FREEHOLD. 


1. A plea in abatement, that the defendant was a resident and freehold- 


er of another county at the time of the service of the writ, is bad.— 
Mitchell vy. Allen. 247 
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2. If a party is not a resident and freeholder, in a different county 
from that in which sned, at the time of the issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuanceof 
the writ, and before its service, plead such residence and freehold in 
abatement.—Jb. ' 247 


GARNISHMENT. 

1. The fact, that the county court has before it a question of the in- 
debtedness of a garnishee to a debtor, will not preclude other ered- 
itors from interposing in Chancery, against a judgment on such gar- 
nishment.—Eafon v. Patterson & Hinchman: 9 


GAMING. 
1. An action can not be maintained, in this State, to recover back mo- 
ney, lost on a wager.--- Tindall y. Childress & May. 250 
- 2.‘ A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of-@ 
subsequent innocent holder, under the statute of 1807, on the sub- 
ject of gambling considerations.— Ib. 250 
8. The statute of 1807, on the subject of gaming, does not embrace 
Hy case of a transfer or assignment of a note, won at gaming.— 
b. 250 


. INFANCY. 

1. Under an issue, formed to try the question of property between.a 
claimant and a_ plaintiff in execution, the jury have no right te rene 
der a verdict against the claimant, on the ground ofinfancy.---Mun- 
dine v. Perry. 130 

2. The proper course in such case, isto move for an issue to try the 
question of infancy, or for the appointment of a guardian.---Ib. 130 


, 


INJUNCTION. 

5. Where the penalty of an injunction bond, was for the sum of siz 
hundred and sizly-siz and two third cents; and the condition thereof 
restrained the obligor from bringing suit on, or disposing of, a note, 
the amount of which was three hundred and thirty-three and one third 
dollars, held, (an action on the bond,) that the meaning of the’ 

penalty of the bo 


nd was not so obviously siz hundred and sizty-siz 

. and two-thirds dollags, as to authorise the court to regard it as a bond 

for that amount.—Hamner, et al. v. Bobb use, &c. 383 
INTERRST. 


1. A having borrowed money of B, on an agreement to place in B’s 
possession a slave, whose services were to discharge the interest, un- 

et - til a certain amount was paid; afterwards, on payment of the stipula- 
ted amount, got the possession of the slave: held, in trover, to re- 

_ gain possession by B, that proof of the value of the services of the 
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slave, by way, of disclosing, that the whole amount loaned, had been 
discharged; was incompetent.---Hamer v. Harrell. 923 - 

Semble---That where money is loaned, and aslave is taken a8 secu- 
rity for its re-payment, on a contract that the,use of a slave, shall go 
in discharge of the interest---if the value of the services of the slave 
greatly exceeds the legal rate of interest, the contract is usurious 


and void.---I6. 323 


JEOFAILS. 

1. Where there is a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the plaintiff had not 
performed the covenant on his part, on which plea issue is joined, 
and’a verdict had in favor of the plaintiff, the want of a special avere 
ment of performance by the plaintiff, will be cured under the stat- 
ute of jeofails.— Thompson v. Gray. 60 


JUDGMENT. 
Where a judgment appears to have been rendered against a plain- 
tiff for costs, in a case exceeding twenty dollars, merely on the ex- 
amination of the sworn petition of the defendant, such judgment is 


erroneous.--- Smith v. Hearne. Sl 
1, A judgment by default will not <page te a s perty from challenging a 
juror on the trial.— Opoliie- Yoholo v. Mitchell. 12 25 


JURY AND JUROR. 
1. A judgment by default will not preclude a party from challenging a 
juror on the trial.— Opothle- Yoholo v. Mitchell. 125 

2. Under an: issue formed to try the question.of property between a 
claimant and a plaintiff in execution, the jury have no right to ren- 

der a verdict against the claimant, on the ground of infancy.---Mun- 

_ dine v. Perry 130 
3. The proper course in such cage, is to move for an issue to try the 
question of infancy, or for the appointment of a guardian.---Ib. 130 

4. If an Inferior court refer a question purely legal, to the determina- 
tion of the jury, it is error.— Shaw v. W allace. 193 

5. But where-it appeared, that one agre ed to perform services for a sta- 
ted time; which he did within sevén days, and the court left it to the 

~ jury to determine, wirether the loss of the seven days was a failure 
to perform: and the bill of exceptions did not shew but that other 
proof was made, or other facts were involved in the question so left 

to the jury; the appellate court refused to reverse.—IJb. 193 

6. Where matters of fact, involved in the suit, and proper to be tried 
by the jury, are passed upon by the court, and withdrawn from the 
ow in the instruction given, it is error.—Matthews v. Turner. 239 
Where one becomes the indorsee of a bill of exchangs, in trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes a release under his individual signature, 
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such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed jn 
trust. — Hazlehurst v. Pope. 259 


* LEASE. 

1. A, purchases land from the United States and pays one-fourth of 
the purchase money, aad while the title is in this situation, he leases 
a portion of the land to B, and agrees that he shall build thereon and 
quietly occupy the same, so Jong as he performs certain conditions: 
under these circumstances, if C purchase the lang from A, and ob- 
tain a patent from the United States, in his own name as assignee of 


r {greet 
A, with a knowledge of B’s lease, the land is purchased subject to 
' the lease, and C is bound by it in the same manner that A had been 
bound.— Dearing v. Hall. 243 
LIEN. 


1. To constitute ap equitable lien, there must be a consideration, not 
only good, but valuable and adequate.—Eaton v. Patlerson & Hinch- 
man. 9 

2. What is an adequate consideration, can only be defined to be one 
not so disproportionate as to shock the sense of morality and ‘fair 
dealing.— ib. 9 

3. A court of Equity will always prefer the oldest lien of a creditor on 
the estate of a debtor, where proper diligence is exercised.—Ib. 9 

_ 4. Where a creditor has been first in point of time, in pursuing legal 
means to obtain payment of his debt; his lien in equity will be ex- 


tended back to the time when his legal remedy failed.—J0. 9 
5. But this principle is not to be so construed, as to prevent a debtor 
from preferring one bona fide creditor to another.—Ib. 9 


6. An execution does not lose any lien, acquired at the time of its is- 
suance, by being subsequently suspended in its operation on partic- 
lar property, by proceedings to try the right of such property, claimed 
under the act of 1812.—Mill§.y. Williams. 390 

2. Such execution, (at the time so arrested, as to any particular pro- 
perty, or at any other period,) may righfully be levied on other es- 
tate of a defendant, for its satisfaction; and does not | ose its prefer- 
ence, in point of time, over other executions levied, after the time of 
the lien first acquired, and arrested by atrial of the right of property 
—Ib. 390 

7. Where A and B being obligors in a bond, given under the act of 
1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject tothe execution, paid the judgment 
obtained against their surety, on the bond; and afterwards, when the 
same property was again levied on under other executions, procured 
the issuance o! an execution on the judgment, on which that had is- 
sued upon which the right of property was tried, and had levied on 
the same property; and it was sold under all the executions: held, 
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that the proceeds were to be applied to the benefit of the execution 
paid off by A and B.—Jd. 390 


LIMITATIONS, STATUTE OF 

1, Under a general replication to the statute of limitations, a party may 
give in evidence, a suhsequent promise within the time limited.— 
Bullock v. Perry, Adi’r of Thew. 319 

MALICIOUS PROSECUTION. 

1. A defendant to an action for malicious prosecution, has a right to 
show, (as proof of probable cause,) what evidence was given on the 
prosecution, even though sueh evidence was given by himself alone, 
M’ Mahan v. Armstrong. 151 

MISDEMEANOR. 

1. Semble—The statute of 1820, providing for the reservation of novel 
and difficult questions, in criminal cases, was intended to. exclude 
misdemeanors.— Callahan v. The Siate. 379 


MORTGAGE. 

, 1. In controversies respecting mortgages, courts of lay have authori- 
ty to investigate the fact, whether or not the condition has been com- 
plied with, so as to give the mortgagor the benefit of it.—Bates et 
al. v. Miirphy et al. 161 

2. In trover by morgagee, the legal measure of his damages, is the 
amount of the mortgage debt. And the law recognises no distinc- 
tion in this principle, whether against the mortgagor or a stranger. 
Ib. 161 

3. Saving to a mortgagee all Jegal and necessary protection to his debt, 
the rule seems to be, that the mortgagor or any other person, against 
whom trover is brought, may limit the recovery of the plaintiff, to 
the extent of the mortgage debt actually due.—Jb. 161 


MOTION. 

1. The appellate court will not consider the propriety of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson & Wayne vy. Toulmin. 52 

2. A record, showing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money levi 
ed on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof, or offer of proof of the facts; and which mo- 
tion purports tohave been made by “ representatives” of a party, 
not shewing who they were; is foo indefinite to authorise a reversal 
for error.—Jb. 52 

3. Money paid on an execution, to a sheriff after the day on which it 

should be returned, will not amount to a satisfaction of the process— 
and no motion, can be sustained against a sheriff under any of the 
Statutes, for failing to pay it over.—Barton et al. v. Lockhart. 109 
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NE EXEAT. . 

1, Where A, being the administrator of his father’s estate; and (o se 
cure certain family slaves, procured an agent to attend the sale of 
the estate, and purchase the slaves in question, at a fair price: and 
B, having a deed of trust upon the slaves, (which was wholly un 
known to the administrator, or the agent,) attended the sale, but 
concealed the existence of the deed; and afterwards took possession 
of the slaves, in the night time, and, under circumstances to induce 
A to believe that they were about to be rémoved without the limits 
of the State: Held, that+these circumstances’, especially the con- 
cealment of the deed, and the fact of the slaves being family proper- 
ty, so as to render their-restoration, in specie, desirable; presented 
a proper case for Chancery jurisdiction, and authorised the issuance 
of a ne exeat.— Baker v. Rowan. 361 


NEW TRIAL. 

1. The neglect of a party in a trial at law, to avail himself of a con- 
tinuance or new trial, when he could have done so, is no ground 
for the interference of Chancery, in his behalf.—.Naylor v. Phillips, 

' 58 


NON-SUIT. 


1. A dismissal and a non-suit are not equivalent to two non-suits, un- 
der the statute.— Bullock vy. Perry, 2dm’r of Thew. 319 


NOMINAL PLAINTIFF. 
1. That a judgment for costs is rendered against a party, for whose use 
“a ‘suit is prosecuted, without including the nominal plaintiff, is no 
error.—Coaller vy. Bell. 358 


NOTICE. 

I> A notice against a sheriff for failing to pay over money, must show 
that the party intends proceeding for damages, az well as the amount 
collected, and interest; otherwise the former are not recoverable.— 
Barton et al. v. Lockart. ~" 109 

2. The drawer of a bill of exchange, is entitled to notice of non-pay- 
ment, wherever it appears that he has any funds whatever in the 

hands of the acceptor.—Hill v. Norris. 114 

3. So, if there be a running account befween the drawer and drawee; 
and the former has a bona fide reason to believe that his draft willbe 
honored, he has a right to notice.—J6. 114 

4. Where the maker of a bill of exchange, had resided within sixteen 

or eighteen miles of the seat of justice of the county, in which he 
lived, and where he had been in the habit of receiving his letters; 
but during a period of three months, had received his letters at an- 
other office, within fourteen miles of hisresidence—held that notice of 
the dishonor of his bill, sent in due time fo the first post office, .was 
‘sufficient diligence to charge him.—Mc Grew v. Toulmin. 428 
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NOVEL AND DIFFICULT QUESTIONS. 
1, Semble——The statute of 1820, providing for the reservation of novel 
and difficuit questions, in criminal cases, was intended te exclude 
misdemeanors.—Cailahan v. The State. 379 


ORPHANS’ COURT. 

1. An action of debt on the bond of an executor or administrator, to 
enforce asettlement of accounts, and the payment of a legacy; can 
not be sustained untila decree has been rendered by the orphans’ 
court.— The Judge of Jdudison County Court v. Looney, et al. 70 
A decree of a county court on final settlement with the administra- 
tor, against such administrator, for the balance, which he has be- 
come liable to pay, rendered in favor of “the estate, or the legal re- 
presentalives thereo/,”’ and awarding execution, is void for uncertain- 
y.—lb 373 


© 


PHYSICIANS. 

1. Under the proviso of the 8th section of the act of 1823, on the sub- 
ject of physicians, a parchment, purporting to be a diploma, is not 
evidence of itself, that the college issuing it is a “‘regularly constitu- 
ted medical institution.” ——Hull v. Boddie. 56 


PLEADING. 

1. Where there is a general averment of performance on the part 
of the plaintiff, and the defendant pleads that the plaintiff had not 
performed the covenant on his part, on which plea issue is joined, 
and a verdict had in favor of the plaintiff, the want of a special aver- 
ment of performance by the plaintiff, will be cured under the stat- 
ute of jeofails.— Thompson vy. Gray. 60 

Where the written agreement for the renting of land, staté the 
land to be in one township, and the declaration conforms to the wri- 
ting, the plaintiff can not give in evidence the occupation of land by 
the defendant in another township.--- Thompson v. Gray. 60 
8. But if the township was misnamed by mistake, the declaration might 

have stated and set forth the mistake; and then the evidence of 

the use and occupation of the land, intended by the covenant, would 

have been admissible.—Jb. 60 
4. Where appeal has been taken from a justice’s decision to the county 

or Circuit court, the decree or judgment of the latter on the merits, 

will not be revsered, merely because the pleadings are imperfect or in 

short.—€lark v. Bostick. 66 
5. In an action of trespass quare clausum fregit, for taking away @ 

house; evidence that the samg was taken away with plaintiff’s con- 

sent, is not admissible under the general issue, in defence to the ac- 

tion.---Finch’s Executors v. Alston. 83 
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6. A charge in the declaration, filed in such action, that the “defendant 
broke and entered plaintiff’s close,” is a sufficient averment of pos: 
session, to authorise the admission of testimony to show that the 
plaintiff was in possession at the time the trespass was committed,-- 

: 83 

7. Where A’s close has been entered, and a house removed, which 
house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilty, it is presumable that B. is the 
trespasser, and the onus probandi of the contrary, rests on the defen- 
dant.---Jb. 83 

8. Under a plea (upon which issue is joined,) to a suit brought on a 
note, that the plaintiff is not the legal holder thereof, the defendant has 
the right to contest the authority of the plaintiff to sue on the paper, 
upon which action is commenced.—Bryant v. Owen. 134 

9. Where a cause appears from the record to have been continued se- 
veral times-by the defendant, and the jury find a verdict as on issue 
joined—in the absence of any exceptions to the want of an issue in 
the court below, the appellate tribunal will presume such issue to 
have been regularly joined, and lost from the record.— Castleberry vy. 
Pearce. 141 

10. Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—.M’ Rea & M- 
Millian v. Foster. 143 

11. It cannot be plead, in justification to an action of trespass, for 
false imprisonment, that the defendant had reason to believe the 
plaintiff a murderer, whose description he answered.---Sugg v. Pool 

' etal, 196 

12. Such facts can only go in mitigation of damages.---Ib. 196 

13, A plea to an action ona note,payable in specific articles, that the 

@defendant was prepared, on the maturity of the note, to deliver part 
of the articles, is bad, on demurrer; but where the plaintiff takes 
issue on such a plea, and its averment is proved, the issue should be 
found in favor of the defendant.— Cowan v. Harper. 236 

14. In such case, held, error for the court, in reference to two pleas, to 
instruct the jury, that the pleas admitted a balance debt, which they 
should find for the plaintiff.— Cowan vy. Harper. 236 

15. In an action of assumpsit brought by a physician, to recover for me- 
dical services, the defendant, upon the plea of non-assumpsit, may 
avail himself of the defence, that the plaintiff had not authority, at 
the time of the services rendered, to practice as a physician.—Mat- 

’ thews v. Turner. ‘ 239 

16. A pleain abatement, that the defendant was a resident and freehold- 

er of another county at the time of the service of the writ, is bad.— 

\ Mitchell v. Allen. ; 247 

17, If a party is not a resident and freeholder, in a different county 
from that in which sued, at the time of the issuance of a writ, he can 
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not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residerfte and freehold in 
abatement.—IJb. 247 
It is a good plea in abatement, that the sheriff who executes the pro- 
cess, is, beneficially, the plaintiff in the action.—Jb. 247 


Under the statute, several pleas in abatement, may be pleaded to 
the same action.—IJ6. 247 
A plea to an action of debt, averring the existence of a former ac- 
tion for the same cause which had been dismissed by the plaintiff— 
Heid, not a good plea.—Bullock v Perry, Admr. 319 


. Under a general replication to the statute’ of limitations, a party 


may give in evidence, a subsequent proinise within the time limited, 
Io. 319 


2. A plea to an action, autrefois acquit, must show that the judgment of 


acquittal was had upon the merits—or that an issue. was determined, 
which brought the merits of the suit before the court trying the cause. 
Burgess & Davis v. Sugg. 341 
A plea to a -suit on a bond, conditioned for the forthcoming of a 
slave, (levied on) on the day of sale, that the slave died before the 
commencement of the suit, is bad.—Jb. 341 


. Where a declaration in a suit has been once passed on by this court, 


and determined good, it will not be again reviewed, when the case is 
brought up a second time; although a declaration, of similar char- 
acter in a different case might be adjudged defective.---Ib. 341 


. A plea, averring that an obligation sued on was given in considera- 


tion of the performance of services not yet performed; but which 
shews that the services were in the progress of performance is a 
plea in abatement—and, not being verified by affidavit is demurra- 
ble.—Coaller use, &c. v. Bell. . 358 


. But such plea cannot be pleaded, after the filing of a plea in bar.--- 


Ib. 358 


. Wherever the facts of a plea in abatement, do not appear in the re- 


‘cord, such plea must be verified by affidavit.—Ib. 358 


29. 


30. 


. A plea of accord and satisfaction, to assumpsit on a promissory note, 


averring that the plaintiff received in full sclisfaction and discharge of 
the cause of action sued on, a note or writing obligatory, payable by 
said plaintiff to a third person or bearer; stating tls amount under a 
vide licet, although not stating the date of the note)—held tobe a 
good plea.— Dunham et al. v. Ridgel. 402 
Under the statute of this State, authorising a defendant to file as 
many several pleas as may be essential to his defence, it is no ob- 
jection to a special plea, that the facts of such plea would be availa- 
ble under the general issue.---Jb. 402 
Such a plea, held, not to be forbidden by the rule of practice, which 
prohibits a defendant from filing pleas which form the general o 
Ib. ts 402 
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POSSESSION., 

1. A charge in the declaration, filed in an action, that the “defen- 
dant broke and entered plaintiff ’s close,” is a sufficient averment of 
possession, to authorise the admission of testiinony to show that the 
plaintiff was in possession at the time the trespass was committed.--- 

’ Finch’s Executors v. Alston. 83 

2. In this action, evidence of an outstanding title is not admissible on 
the part of the defendant, to justify a trespass to lands in the posses- 


sion of the plaintiff.---Ib. 83 
3. The presumption of Jaw is, that he who has possession, has the ti- 
tle.—Jb. fa . 83 


4. The complaint of a party, in a proceeding for forcible entry and de- 
tainer, must show that the plaintiff was in possession.— Wright y. 


Mullens. 219 

5, The word “‘occupancy,” does not, necessarily, embrace possession. 

—Ib. 219 
PRACTICE. , A 


1, It is not competent for a court of law to dismiss a suit, commenced 
in such court, and to enter up judgment for costs against a plaintiff, 
on the ground that the plaintiff has been perpetually enjoined in 
chancery from proceeding.— Rogers & sons v. Smiley & Griffin , 49 

2. In such case, if the plaintiff does not discontinue his action, it be- 
comes destroyed of itself: and the proper practice would seem to be, 
for the court of law on being certified of the injunction, to order the 
matter spread upon the record, where it would remain.-—Jb. 49 

3. The appellate court wil] not consider the propricty of a decision of 
an inferior court, made in respect to a motion proposed to such court, 
without any proof to sustain it.—Dickerson § Wayne v. Toulsnin. 52 

4. A record, showing that a motion was made and dismissed in the 

court below, against a sheriff, to compel the payment of money levi- 
' ed on one execution, to satisfy another, alleged to be prior in date, 

which discloses no proof, or offer of proof of the facts; and which mo- 

tion purports to have been made by “ representatives” of a party, 

not shewing who they were; is too indefinite to authorise a reversal 

for error.—Jb. 52 

5. A dismissal, as tle term is used in modern practice, does not amount 

- toa retrazit at common law.—Bullock v. Perry, Adm’r. 319 
6. A dismissal and a non-suit are not equivalent to two non-suits, un- 


der the statute.—Bullock v. Perry, Adm’r of Thew. 319 


PRIVATE PROPERTY, CONDEMNATION OF. 


1. The constitution of this State does not prvhibit the condemnation of 
private property by the government, for the public benefit, if compen- 
sation be made to the owner thereof.---Aldridge v. The Tuscumbia, 
Courtland and Decatur Rail Road Company. 199 
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2, It is not essential to the exercise of this power, that the property so 
condemned should be in the continued occupation of the govern- 
ment, or its agent.---1). , 199 

3. The sovereign power which possesses this right of condemning pri- 
vate property, is the same as the law making power. With us it re- 

, sides in the people, who have transferred its exercise to their repre- 
sentatives, under such restrictions as are imposed by the constitution. 
—Ib. 199 

4, A retrospective act of the legislature, which would take away a 
right of property, or dissolve the obligation of a contract, would be 
unconstitutional and void. 199 

5. The condemnation of private property, to the uses and purposes-of 
a rail road company under a charter granted by the legislature, 
which allows to the party whose property is condefned, a just com- 
pensation to be ascertained by ajury; is clearly within the power of 
the legislature.—Jb. 199 


RELEASE. 

1. Where one becomes the indorsee of a bill of exchangs, im trust, to 
secure the payment of debts due by the indorser to other persons, 
and afterwards executes a release under his individual signature, 
such release cannot be determined by the court (without the in- 
tervention of a jury) to be a release as to the bill so indorsed in 
trust.— Hazlehurst v. Pope. 259 


> 
RETRAXIT. 
1, A dismissal, as the term is used in modern practice, does not amount, 
in effect, to a retrarit at common law.—Bullock v. Perry, Adm/’or. 
319 


. 


RIGHT OF PROPERTY, TRIAL OF. 

1. Under an issue, formed to try the question of property between a 
claimant and a plaintiff in execution, the jury have no right to ren- 
der a verdict against the claimant, on the ground ofinfancy.---Mun- 
dine v. Perry. 130 

2. That a trustee, in a deed of trust, made to secure liabilities, incur- 
red by the cestui que use, declined making oath to the. trust property, 
in order to determine the right of the property against executions 
levied on it; held, not to be a sufficient equity to sustain a bill.— 


Duncan and Lane v. Simmons. 356 
3. If such trustee had refused to make the claim, Chancery could be 
resorted to.—J)b. 356 


4. An execution does not lose any lien, acquired at the time of its is- 
suance, by being subsequently suspended in its operation on partic- 
lar property, by proceedings to try the right ofsuch property, claimed 
under the act of 1812.—Mills v. Williams. 39 

5. Such execution, (at the time so arrested, as to any particular pro- 
perty, or at any other peried,) may righfully be levied on other es- 
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tate of a defendant, for its satisfagtion; and does not lose its prefer- 
ence, in point of time, over other executions levied, after the time of 
the lien first acquired, and arrested by atrial of the right of property, 
—Ih. 390 
6. Where A and B being obligors in a bond, given under thevact of 
1812, (on laying claim to property, levied on by a Sheriff,) on the 
property having been found subject tothe execution, paid the judgment 
obtained against their surety, on the bond; and afterwards, when the 
same property was again levied on under other executions, procured 
the issuance of an execution on the judgment, on which that had is- 
sued upon which the right of property was tried, and had it levied on 
the same property; and it was sold under all the executions: held, 
that the proceeds were to be applied to the benefit of the execution 
paid off by A and B.—/J0. 390 


SCHOOL COMMISSIONERS. 

1. The school commissioners of the several townships in this State, 
are bodies corporate, and may sue as such.— The School Commis 
sioners v. Dean & Mc Dade. 190 

2. They are properly designated as “‘School Commissioners” of the 
“fownship,”’ describing its number and range; and it is not necessary 
that they should be described as commissioners of the Sixteenth See. 
tion of such a township.—ZJb. 199 


SLANDER. ‘ 
1. Words, charging a party with having “broken open and read a let- 
ter,”’ sent by mail, are not actionable, per sc.---Hillhouse vy. Peck. 395 


SLAVE. 
1. In an action on a promissory note, brought by the assignee thereof, 
which note was given for the price of a slave, purchased on an ab 
«* solute warranty of soundness---held, that evidence of the unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant toa 
verdict, without proof that the vendor knew of the unsoundness; 
and without proof of an offer to return the slave—it appearing that 
the slave died so soon after the sale, as to render a return impractit 
able.—Morehcad v. Gayle. 224 
2. Where one became the purchaser of a diseased slave, at a stipule 


if she did not recover, was not to be paid for:—held that the period 
of the slaves recovery was limited to the maturity of the note, giver 
for her value; or at least, to the expiration of such reasonable time, 
as a jury might determine.— Tarver v. Richardson ‘and fice. 331 
3. Where, in such a case, several months after the sale, the slave was 
tendered the vole, but refused; and subsequently sold by the ven- 
dee for less than the price, first stipulated to be paid in the event of 
her recovery; held, that the vendee did not thereby become liable 





ted valuation, under an agreement that she was to be retained, and | 
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for the original price; byt that he had the right to sell for the benefit 
of the vendor.— Jb. 331 
4, Aplea to a suit on a bond, conditioned for the forthcoming of a slave 
(levied on) on the day of sale, that the slave died before the commence- 
ment of the suit is bad.— Burgess §& Davis v. Sugg. 341 


5. Where A, being the administrator of his father’s estate; and, to se- 
cure certain family slaves, procured an agent to attend the sale of 
the estate, and purchase the slaves in question, at a‘fair price: and, 
B, having a deed of trust upon the slaves, (which was wholly un- 
known to the administrator or the agent,) attended the sale, but con- 
cealed the existence of the deed; and, afterwards took possession of 
the slaves, in the night time, and-under circumstances to induce A 
to believe ‘that they were about to be removed without the limits of 
the State: Held, that these circumstances, especially the conceal- 
ment of the deed, and the fact of the slaves being family property, 
so as to, render their restoration, in specie, desirable; presented a 
proper case for chancery jurisdiction, and authorised the issuance of 
a ne exeat.—Baker v. Rowan. 361 

6. To constitute a necessary party to a suit in Chancery, there must 
exist not only a nominal title or interest, but an interest in fact; or 
such an agency or trust in right of another, as to make his recognition 
as a party essential to the security of the principal or cestui que trust.— 

361 


SET-OFF. 

1. Itis competent for a party, when sued before a justice of the peace, 
for a sum over twenty dollars, to prove by his own oath a set-off to 
the plaintiff ’s demand, provided the set-off does not exceed twenty 
doltars.— Thomson v. Jones. 46 

2. But a defendant will not be permitted, after judgment has been ren- 
dered against him by a magistrate, for a sum exceeding twenty dol- 
lars, to pay a part, so as to reduce the claim below that. amount, and 
take the case into another court by appeal, and claim the benefit of 
his own oath, so as to swear off the balance.—Jb. 


SHERIFF. 

1. A record, shewing that a motion was made and dismissed in the 
court below, against a sheriff, to compel the payment of money le- 
vied on one execution, to satisfy another, alleged to be prior in date, 
which discloses no proof or offer of proof of the facts; and which 
motion purports to have been made by “representatives” of a par- 
ty, not shewing who they were; is too indefinite to authorise a rever- 
sal for error.—Dickerson & Wayne vy. Toulmin, 52 

2. Money paid on an execution, to a sheriff after the day on which it- 

should be returned, will not amount to a satisfaction of the process— 
and no motion, can be sustained against a sheriff under any of the 
statutes, for failing to pay it over.—Barton et-al. y. Lockhart. — 109 
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3. The return of “satisfied” on an execution is presumed to be legal; 
and a sheriff to avai] himself of the above principle, will not be per- 
mitted to show by the annexation of a date, that the execution wag 
satisfied after the return day.--Jb. 109 

4. A notice against a sheriff for failing to pay over money, must show 
that the party intends procceding for damages, as well as the amount 
collected, and interest; otherwise the former are not recoverable.— 


Tb. 109 
5. It is a'good plea in abatement, that the sheriff who executes the pro- 
cess, is, beneficially, the plaintiff in the action.-—Mitchell vy. Allen, 
247 


SHERIFF’S RETURN. 

1. Money paid on-an execution, to a sheriff alter the day on which it 
should be returned, will not amount to a satisfaction of the process 
—and no motioh can be sustained against a sheriff under any of the 
statutes, for failing to pay it over—Barfon-v. Lockhart. 109 

2. The return of “satisfied”? on an execution, is presumed to be legal; 
and a sheriff, to avail himself of the above principle, will not be 
permitted to show, by the annexation of date, that the execution was 
satisfied after the return day.---Jb. + 109 


STATUTES. 

1. A retrospective act of the legislature, which would take away a 
right of property, or dissolve the obligation of a contract, would be 
unconstitutional and void.— Aldridge v. The T'uscumbia, Courtland 
and Decatur Ra&l Road Company. 199 

2. But the legislature may pass an act that in many respects would be 
retrospective, vet valid—such as an act changing’a remedy, afiera 
cause of action has accrued---changing the jurisdiction of a court, 
or a mode of securing testimony, &ce.---J0. 199 

3. Semble—The prohibition against the passage of ex post facto laws in 
the constitution of the United States, applies to criminal, not civil 
cases.—Ib. ‘. 199 

4. The condemnation of private property to the uses and purposes of a 
rail road company, under a charter granted by the legislature, which 
allows to the party whose property is condemned, a just compensa- 
tion, to be ascertained by a jury; is clearly within the power of the 
legislature.---Jb. 199 


STATUTES OF OTHER STATES. 

1, The printed statutes of any of the States of the Union, purporting to be 
published by authority of a law ofthe State, are entitled to be receiv- 
ed as evidence, in the courts of this State, of the public acts of such 
State.---Cor & Cor v. Robinson. 91 

2. Whether this rule would be applicable to private acte---quare It 

9 
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TRESPASS. 

i. In an action of trespass gutre clausum fregit, for taking away a 
house; evidence that the same was taken away with plaintiff’s con- 
sent, is not admissible under the general issue, in defence to the ac- 
tion.---Finch’s Evecuiors v. Alsion. 83 


2. A charge in the declaration, filed in such agtion, that the “defendant 
broke and entered plaintiff’s close,” is a sufficient averment of pos- 
session, to authorise the admission of testimony to show that the 
plaintiff was in possession at the time the trespass was committed.--- 
Tb. 83 

3. In this action, evidence of an outstanding title is not-admissible on 
the part of the defendant, to justify a trespass to lands in the posses- 
sion of the plaintiff.---Ib. , 83 

1, The presumption of law is, that he who has possession, has the ti- 
tle.—Jb. 83 





5. Where A’s close lias been entered, and a house removed, which 


house is found on the land of, and occupied by B---in an action of 
trespass, under the plea of not guilty, it is presumable that B. is the 
trespasser, and the onus probandi of the contrary, rests on the defen- 
dant.---Zb. 83 


6. It cannot be plead, in justification to an action of trespass, for 


~! 


false imprisonment, that the defendant had reason to believe the 
plaintiff a murderer, whose description he answered.---Sugg v. Pool 
et al. 196 
. Such facts can only go in mitigation of damages.---Ib. 196 


TROVER. 


] 


to 


. The action of trover, like the action of assumpsit, is competent to 
administer justice between parties, according to the rules of equity. 
M’ Gowen et al. vy. Young. 160 

. The courts of law, in actions of trover, are authorised to investigate 
the justice and equity of the particular cause, ina similar manner 
and on similar principles to those, by which, in such courts, the de- 
fence of partial failure of consideration, is sustained.—Jb: 160 

. Chancery will not relieve against a judgment at law, in trover, be- 
cause recovery was had by the plaintiff, of a larger estate, than, as 
was alleged, he was entitled to, the defendant having omitted to es- 
tablish, in the suit at law, the particular nature of the plaintiff’s in- 
terest, by competent proof.—M’ Gowen et al. v. Young. 160 

. So, where a plaintiff having a life-estate in slaves, brought trover 
to recover their possession, and the action was defended by the re- 
mainder man, who offered no proof of his residuary interest; the 
latter held, unentitled to relief in Chancery, on the allegation, that 
the jury not taking the particular estate of the plaintiff into conside- 
ration, gave the value of the absolute property, as damages in the 
suit at law.—TJb. 160 


5.°Trover is an equitable action, and has a full cognizahce of the equi- 


ty and justice of the case.——Bates et al v. Murphy et al. 161 


vol. 2. 65 
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6. It is a well egtablished principle, that in trover, the defendant cag 
defeat the plaintiff’s action, by showing an out-slanding paramount 
title in a stranger.---Jb. : 161 

. In trover by morgagee, the legal measure of his damages, is the 
amount of the mortgage debt. And the law recognises no distine- 
tion in this principle, whether against the mortgagor or a stranger. 
Ib. 161 

. Saving to a mortgagee all legal and necessary protection to his debt, 
the rule seems to be, that the mortgagor or any other person, against 
whom trover is brought, may limit the recovery of the plaintiff, to 
the extent of the mortgage debt actually due.—Jb. 161 

. Semble—That Chancery would be competent to relieve against an 
excessive judgment, obtained in trover, by a mortgagee; but: it 

' should appear that the judgment at law, was properly defended by 
the defendant: and he must have omitted no effort for defence, ayail- 
able to him at law.—Jb. 16} 


10. A having borrowed money of B, on an agreement to place in B’s 


possession a slave, whose services were to discharge the interest, un- 
til a certain amount was paid; afterwards, on payment of the stipula- 
ted amount, got the possession of the slave: held, in trover, to re- 
gain possession by B, that proof of the value of the services of the 
slave, by way of disclosing, that the whole amount loaned, had been 
discharged; was incompetent.---Hamer v. Harrell. 323 


TRUST. 


1. That a trustee, in a deed of trust, made to secure liabilities, incur- 
red by the cestut que use; declined making oath to the trust property, 
in order to determine the right of the property against executions 
levied on it; held, not'to be a sufficient equity to sustain a bill,— 


Duncan and Lane v. Simmons. 356 

2. If such trustee had refused to make the claim, Chancery could be 

‘resorted to.— Jb. 356 
USURY. 


1, Semble---That where money is loaned, and aslave is taken as secu- 
rity for its re-payment, on a contract that the use of a slave, shall go 
in discharge of the interest---if the value of the services of the slave 
greatly exceeds the legal rate of interest, the contract is usurious 
and void.---Hamer v. Harrell. 323 


VENDOR AND VENDEE. 


1. Where one became the purchaser of a diseased slave, at a stipula- 
ted valuation, under an agreement that she was to be retained, and 
if she did not recover, was not to be paid for:—held that the period 
of the slaves recovery was limited to the maturity of the note, given 
for her value; or at least, to the expiration of such reasonable time, 
as a jury might determine.— Tarver v. Richardson and Rice. 331 





' Fe 7 Ss ~~ = © 


we SY 


ee ee 


ye ee O.CO 








INDEX. 514 


. Where, in such a case, several months after the.sale, the slave was 
cade the vendor, but refused; and subsequently sold by the ven- 
dee for less than the price, first stipulated to be paid in the event of 
her recovery; held, that the vendee did not thereby become lable 
for the original price; but that he had the right to sell for the benefit 
of the vendor.—Ib. 331 


V gg ey 


Ww 


. Under an issue, formed to try the question of property between a 
aside and a plaintiff in execution, the jury have no right to ren- 
der a verdict against the claimant, on the ground ofinfancy.---Mun- 
dine v. Perry. 130 


. The proper course in such case, isto move for an issue to try the 


question of infancy, or for the appointment of a guardian.---Ib. 130 


3. Where a cause appears from the record to have been continued se- 


veral times by the defendant, and the jury find a verdict as on issue 
joined—in the absence of any exceptions to the want of an issue in 
the court below, tlie appellate tribunal will presume such issue to 
have been regularly joined, and lost from the record. — Castleberry v. 
Pearce. 141 


VOTING. 


1. In a qui tam action for voting at an election, without qualifications, 


held— 


First-—-That the act of voting at an election, is not complete, until 
the ballot is put into the box, when the name of the voter is also en- 
tered on thelist kept by the clerks. 

Second—That no forfeiture is incurred, by voting without qualifi- 
cation, unless the voter’s name be inserted on the list of persons vo- 


ting 


Third---That a voter’s name on the list of the persons voting, is 
prima facie evidence of his having voted. 

Fourth---That the insertion of a voter’s name, on such list, is not 
the vote, but the highest evidence of the vote+--and such list must 
be produced, or its loss or destruction shown, before parol testimony 
of the fact of voting, is admissible.---Blackwell y. Thompson. 348 


WAGER. 
1. An action can not be maintained, in this State, to recover back mo- 
ney lost onta wager.— Tindall v. Childress & May. 250 


2, A note executed on sufficient consideration, but lost by an assignee 
on a horse race, can not be avoided by the payor, in the hands of a sub- 
sequent innocent holder, under the statute of 1807, on the subject of one: 
ing considerations. —Ib. 2 


3. 


The statute of 1807, on the subject of gaming, does not embrace the 


case ofa transfer or assignment of a note, won at gaming.—Jb. 250 
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WARRANTY. 


1. In an action ona promissory note, brought by the assignee thereof, 


which note was given for the price of a slave, purchased on an ab- 
solute warranty of soundness---held, that evidence of the .unsound- 
ness of the slave, at the time of the sale, (amounting to an entire 
failure of consideration,) was sufficient to entitle the defendant to a 
verdict, without proof that the vendor knew of the unsourMness; 
and without proof of an offer to return the slave—it appearing that 
the slave died so soon after the sale, as torender a return impractic- 


able.—Morehead v. Gayle. 994 


WILL. , 


1. A devise of estate to certain heirs, and and also to the heirs of one de- 


ceased, to be equally divided among each—vests in the latter, only one 
share.—Billinslea v. Abercrombie. 24 


2. Aswhere A by his will bequeathed certain estate, real and person- 


al,.to his five children, and ‘‘alsoto the heirs and legal representa- 
tives of his daughter G, deceased, to be equally divided among each;” 
held that G’s children only took a sixth part, and not each one an 
equal portion with A’s children.—Jd. 24 


3. Where it appeared that a deceased party applied’ to an attorney to 


prepare a will, under certain instructions, (by which he designed 
particularly to provide for a dependent sister, independent of the 
control of a dissolute and extravagant husband,) and the will being 
prepared, was exhibited to the applicant, and, in the presence of the 
attorney and a witness, he made unimportant alterations, and seem- 
ed satisfied with the draft thus altered, and g¢ gave the same to the at- 
torney to be copied; and the said draft, after being copied, was han- 
ded to the applicant to be executed, and he received it, saying he 
would think of, or examine #; and after his death the said copy, (un- 
altered and proved to be the exact copy of the draft, sg altered by 
the applicant,) was found in his possession---held to have been im- 
properly admitted to probate, as a devise of the personalty of the 
deceased.---.Malone v. Harper et el. 454 


WITNESSES. 


1. ‘Where the depositions of witnesses, taken under the authority of a 


commission, directed abroad, appeared to have been sworn to before 
the commissioners, held that this was sufficient, to authorise the pre- 
sumption, that the witnesses had been sworn ina legal manner, and 
by an officer authorised by law, to administer an oath.— Glover v. 


Millings. 28 


. In such case, held, not essential for it to appear, that the package 


containing the depositions, had been deposited in the post office, by 
the commissioners: such will be presumed to be the fact —Ib. @B 


; The 1Jth and 13th sections of the act of 1807, “concerning witness- 


es,’ contain distinct and independent provisions, for taking testimo- 


/ 





V 


le 


5 
ut 


A 





INDEX. 516 


ny, (in the different modes prescribed,) and a party seeking such 
testimony, is at liberty to select either course.—Jb. 28 
4, It need not be shewn, in the record of the testimony taken under a 
commission, that the commissioners adjourned from day to, day du- 
ring the time in which the commission authorised the duty to be dis- 
charged.—Jb. 28 
5. The long established rule of evidence, that hearsay 1s not admissible, 
will. not admit of an exception, in cases where a party applies for 
his freedom; and where he seeks to establish a fact which living 
witnesses may attest, which fact is not one of the known exceptions 
of pedigree, presciption, &c.---Jb. 28 
6. The record and testimony of deceased witnesses in a previous suit 
«between the same parties,(in contracts respecting property,) are ad- 
missible as evidence, in a subsequent suit, to contest the same right, 
either for or against the‘same parties, or privies in blood, in estate 
orlaw. But such privity must first appear to exist, and such testimo- 
ny to have been regularly and judicially taken.—-Bryant v. Owen.134 


WRIT ' 

1. Where a writ issues against two, and is served on but one, the plain- 
tiff a right to discontinue as to the party not*served, and proceed 
against the other—and in such cases, it is sufficient for the plaintiff 
to state in his declaration, that he does discontinue.—M’ Rea & M’- 
Millian v. Foster. 143 

2. A plea in abatement, that the defendant was a resident and freehold- 
er of another county at the time of the service of the writ, is bad.— 
Mitchell v. Allen. 247 

‘3. if a party is not a resident and freeholder, in a different county 
from that in which sued, at the time of the issuance of a writ, he can 
not, by acquiring such residence and freehold, after the issuance of 
the writ, and before its service, plead such residence and freehold in 
abatement.—Jb. 247 
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